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In my experience, it is not often that the judicial expertise of persons holding high judicial office have been sought by international organisations on matters of economic and social importance. The emphasis has usually been placed rather more on legal experts. However, it is clear from the Information Note on this Global Judges Symposium that judges have an important role to play in economic and social issues such as the advancement of the rule of law in sustainable development. 

The Common Market for Eastern and Southern Africa, 0 COMESA, as it is popularly referred to, consists of the following twenty Member States -Angola, Burundi, Comoros, Democratic Republic of the Congo, Djibouti, Egypt, Eritrea, Ethiopia, Kenya, Madagascar, Malawi, Mauritius, Namibia, Rwanda, Seychelles, Sudan, Swaziland, Uganda, Zambia and Zimbabwe. 

There has been in existence for a long time at the national level of the Member States of COMESA, judicial interaction in environmental causes. Among these are the cases that arise 0 out of claims in tort, particularly in the Member States such as Kenya, Malawi, Swaziland, Uganda, Zambia and Zimbabwe, where the common law principles apply. Much milk has been spilt in attempts to define a tort. Pollock said: 

 
"... there is. ...rather too much talk about definitions. A definition, strictly speaking, is 

nothing but an abbreviation in which the user of the term defined may please

 himself 

But when one looks at the function and purpose of the law of torts, these are matters that can be simply explained as follows: 

"The law of torts is concerned with those situations where the conduct of one 

party causes or threatens harm to the interests of other parties. One may define 

'interest' in the context as ,. a claim or want or desire of a human being or group 

of human beings which the human being or group of human beings seeks to satisfy,

and of which, therefore, the ordering of human relations in civilized society must

 take account.   It is accordingly the aim of the law of torts to define the obligations

imposed on one member of society to his or her fellows, and to adjust, once it is 

decided that some adjustment is to be made, those losses which must inevitably

 result from the ever-increasing activities of those who live in a colhmon society. 

This adjustment is made by providing compensation for the harm suffered by those

whose interests  have been invaded owing to the conduct of others. "1 

When this explanation is considered carefully, it would appear that the celebrated authorities on the torts of strict liability and nuisance (the escape of tangible things likely to cause mischief to another's land; intentional acts such as discharging effluent into a river that destroys fish therein or deliberately and maliciously making noise for the purpose of 

annoying a neighbour etc) namely, Rylands v Fletcher (1868) LR 3 HL 330, Read v J Lyons & Co. Ltd (1947) AC 156, (1946) 2 All ER 471, HL, Crum~ v Lambert (1867) LR 3 Eq 409, Christie v Davey (1893) 1 Ch 316, Pride of Derby and Derbyshire An!!line: Association Ltd v British Celanese 1M (1953) Ch 149, (1953) 1 All ER 179, CA, to mention a few, were primarily in respect of actions brought for injury done to the property of, or the enjoyment of it by, plaintiffs therein and for redress by way of injunction or damages, as opposed to the general concept of the degradation of the environment per 0 se. It is not easy to say that these authorities which have been routinely applied in our courts in Kenya and in the courts of other countries represented at this Global Judges Symposium, are the origins of judicial intervention in environmental causes. It is a more acceptable theory that these common law decisions though not originally conceived as such, now fit in cosily with the modern principles of the protection of the environment. As recently as 29th August, 1996, the High Court of Kenya in the case of Abdikadir Sbeikh Hassan & 4 Others v. Kenya  Wildlife Service HCCC No. 2059 of 1996 (unreported), which is a suit brought in Kenya for the alleged breach of environmental rights, granted the plaintiffs in a matter that smacks more of the protection of the environment than of pure tort, and adopting a new liberal approach to the principle of locus standi, a temporary injunction restraining the defendant from translocating a rare and endangered species of wildlife, the "Hirola", from their original habitat to another and which would deprive the local community of their natural heritage namely, the fruits of the earth on which the wildlife live. Again, in the case of Paul Nderitu Nduneu and 2 Others v Pashito Holdine:s Limited and 2 Others HCCC No. 3063 of 1996 (unreported), the High Court held in a preliminary hearing, that the applicants who sought to restrain the defendants from developing an area of land previously reserved for a police post and water reservoir, had locus standi even though the matter involved public land. The institution of 

these suits illustrates the increasing awareness of the ordinary person in Kenya of his environmental heritage. 

With the recognised need to protect fauna and flora and the increasing pressure of technology and the demands of large populations, Constitutions and specific framework legislation have been enacted in some Member States of COMESA, to deal ., with sustainable development and the protection of the environment.  The Constitutions of Uganda and Malawi contain provisions emphasizing the importance of environmental protection. The Uganda Constitution guarantees to everybody a right to a clean and healthy environment. It provides in Article XXVII that: 

(i) The State shall promote sustainable  development and public awareness of the -need to manage land, air, water resources in a balanced and sustainable manner for the present and future generations. 

(ii) The utilization of the natural resources of Uganda shall be managed in such a way as to meet the development and environmental needs of present and future generations of Ugandans,' and in particular, the State shall take all possible measures to prevent or minimize damage and destruction to land, air and water resources resulting from pollution or other causes. 
(iii) The State shall promote and implement energy policies that will ensure that people's basic needs and those of environmental preservation are met. 

(iv) The State, including local governments, shall- 

a. create and develop parks, reserves and recreation areas and ensure the conservation of natural resources; 

b. promote the rational use of natural resources so as to safeguard and protect the bio-diversity of Uganda." 

The Uganda Constitution in its Article 39 then provides that: 

"Every Ugandan has a right to a clean and healthy environment. ", 

and in its enabling Article 245 that: 

'Parliament shall, by law provide for measures intended- 

(a) to protect and preserve the environment from abuse, pollution and degradation,' 

(b)  to manage the environment for sustainable development,' and 

(c) to promote environmental awareness through environmental education." 

The Constitution of Malawi first contains in its Section 11, the following significant provisions relating to the role of the national court in respect of environmental issues: 

"(1) Appropriate principles of interpretation of this Constitution shall be developed and employed by the courts to  reflect the unique character and supreme status of this Constitution. 

(2) In interpreting the provisions of this Constitution a court of law shall- 

(a) promote the values which underlie an open and democratic society,' 

(b) take full account of the provisions of Chapter III and Chapter IV,. and 

(c) where applicable, have regard to current norms of public international law and comparable foreign case law. 

(3) Where a court of law declares an act of executive or a law to be invalid, that court may apply such interpretation of that act or law as is consistent with this Constitution. 

(4) Any law that ousts or purports to oust the jurisdiction of the courts to entertain matters pertaining to this Constitution shall be invalid." 

Then Section 13 which forms part of Chapter III, highlights the environmental protection as follows: 

"13. The State shall actively promote the welfare and development of the people of Malawi by progressively adopting and implementing policies and legislation aimed at achieving the following goals- 

(d) The Environment 

To manage the environment responsibly in order to- 

(i) prevent the degradation of the environment; 

(ii) provide a healthy living and ') working environment for the people ( of Malawi; 

. 

(iii) accord full recognition to the rights of future generations by means of environmental protection 

and the sustainable development of natural resources; and 

(iv) conserve and enhance the biological diversity of Malawi." 

But the Uganda and Malawi Constitutions in language, may seem less idealistic than the provisions of the Constitution of the Philippines. In the Philippines 1993 case of Juan Antonio. Anna Roserio and Jose Alfonso and Ors v. The Hon. Fulgencio S. Factoran. JR and Another, the petitioners who were minors, claimed to be acting not only on their own behalf, but in terms of their intergenerational responsibility, on behalf of future generations. The Supreme Court of the Philippines in reinstating the petitioners' suit 

which had been struck out, relied on the following specific constitutional fundamental legal right provisions of the 1987 Constitution namely that: 

"The State shall protect and advance the right of the people to a balanced and 

healthful ecology in accord with the rhythm and harmony of nature., and  

The State shall protect and promote the right to health of the people 

and instill health consciousness among them." 

The Supreme-- Court also went on to express itself, in an idealistic dictum, that the right which the petitioners had, was  not even one that should really have been enshrined in the Constitution for: 

"they are assumed to exist from the inception of time. " 

In the Pakistani case Shehla Zia and Others v Wanda, the Supreme Court held that the constitutional provision that no person shall be deprived of life save in accordance with law, covered 

"all facets of human existence". 

Considering the prevailing living conditions in developing  countries, such constitutional provisions seem well placed. And it should not come as a surprise if some day, a petition to enforce the implementation of such provisions by way of a national health scheme, is brought. Whether this can be affordable or not, is an issue which one might say, merits prior consideration. One of the central features of modern environment legislation proper is the emphasis on public participation, a concept which as shown, for instance, in the national legislation, of Kenya, Uganda and Malawi, is getting increasingly extended to the doctrine of locus standi. The underlying principle is that the task of protecting the environment belongs to individuals and the collective society pari parsu. It is born of the philosophical position that the environment is a seamless web; protect it as a whole or there will be no life on earth, or the universe for that matter. The protection must also take into account the present as well as the future generations. 

Section 72 (1) of the Ugandan National Environment Statute of 1995 contains the following provisions on locus standi: 

"For the avoidance of doubt, it shall not be necessary for a plaintiff under this section 

to show that he has a right or interest in the property, environment or land alleged

 to have been harmed or in the environment or land contiguous to such environment or land." 
The following wide and emphatic provisions of Section 5 of the Malawi Environment Management Act 1996 which do not only extend the doctrine of locus standi but also declare unlawful any written law which is inconsistent with the Act, are worth being reproduced in full: 

"Right to a decent environment

(1)     Every person shall have a right to  clean and healthy environment. 

(2)   For Purposes of enforcing the right referred to in sub-section (1), any person may bring an  action in the High Court - 

(a) to prevent or stop any act or omission which is deleterious or injurious to any segment of the environment or likely to accelerate unsustainable depletion of natural resources. 

(b) to procure any public officer to take measures to prevent or stop any act or omission which is deleterious or injurious to any segment of the environment for which the public officer is responsible under any written law; 

(c) to require that any on going project or  other activity be subjected to an environmental audit in accordance with this Act. 

(3) Any person who has reason to believe that his or her right to a clean or healthy environment has been violated by any person may, instead of proceeding under subsection (2), file a written coTl:1plaint to the Minister outlining the nature of his or her complaint and particulars, and the Minister shall, within thirty days from the date of the complaint, institute an investigation into the activity or matter 0 complained -about and shall give. a written response to the complainant l,ndl,caung what action the Minister has taken or shall take to restore the claimant's right to a clean and healthy environment, including instructing the Attorney General to take such legal action on behalf of the Government as the Attorney General may deem appropriate. 

(4) Subsection (3) shall not be construed as limiting the right to the complainant to commence an action under subsection (2); 

Provided that an action shall not be commenced before the Minister has responded in writing to the complainant or where the Attorney General has 

commenced .an action in court against any person on the basis of a complaint made to the Minister. 
Inconsistent provisions in other written laws 

(6) Where a written law on the protection and management of the environment or the conservation and sustainable utilization of natural resources is () inconsistent with any provision of this Act, that written law shall be invalid to the extent of-the inconsistency." 

Enabling constitutional provisions are not necessarily required in order to authorize the enactment of environment management legislation. Although the Constitutions of Kenya and Zambia do not contain direct environmental protection provisions, it has been argued in the case of the Kenya Constitution, that its Section 71 which deals with the right to life, implies the right, as held in the Pakistan case of Shehla Zia and Others v Wavada already referred to, to a clean and healthy environment. The Constitution of Zambia which also contains in its Article 12 (1) a mere right to life, was no hindrance to the enactment of the Zambia Environment Protection and Pollution Control Act of 1990. Similarly, the Constitution of Kenya did not constitute a hindrance to the enactment in Kenya, the home of UNEP, of the Kenya 

Environmental Management and Co-ordination Act, 1999 which is similar to the Zambia Act except that the Zambia Act, does not as the Malawi Environment Management and the Kenya Environmental Management and Co-ordination Acts do, confer wide locus standi on individuals with regard to the enforcement of the Zambia Act through court proceedings. 

It would be convenient to now set out a summary of the Kenya Act and the role of the national courts in environmental management. 

The Kenya Act establishes an appropriate legal and institutional framework for the management of the environment in Kenya. These relate, inter alia, to the establishment of an Environmental Tribunal and proceedings before it; the creation of environmental offences, the establishment of ministerial and administrative authorities and environmental impact assessment which, can be found in all national environment framework legislation. The Kenya Act further aims to improve the legal and administrative co- ordination of the diverse sectoral initiatives in the field of environment so as to enhance the national capacity for its effective management. The Government of Kenya has been involved in negotiations for, and is a signatory to, the major international conventions, treaties, and protocols relating to the environment and aiming at the achievement of sustainable development. Kenya has signed and ratified the Convention on Biological Diversity, the United Nations Framework Convention on Climate Change, the Vienna Convention for the protection of the Ozone Layer and the United Nations Convention to Combat Desertification in those Countries experiencing serious Drought and/or Desertification, particularly in Africa, among others. 

In Kenya, despite the fact that environmental issues such as soil erosion, deforestation, desertification, loss of biological diversity, pollution and waste management have caused major concern and prompted various initiatives such as the formulation of policy papers to address these concerns, legislation had remained largely sector-specific, with more than  seventy statutes which deal with one or other aspects of the environment. These include: the Water Act, the Forests Act, the Plant Varieties Act, the Penal Code, the Fisheries Act, the Factories Act, the Radiation Protection Act and the Standards Act to mention only a few, with the result that the multifarious environmental management activities being undertaken by the various legal agencies were neither harmonized nor co-ordinated. The Kenya Environmental Management and Co- ordination Act will rectify this.  

 As regards the role of the national courts, I can do no better than to reproduce hereunder, the summarized version of the relevant part of the Act as contained in the "Environmental Management in Kenya, A Guide to the Environmental Management and Co-ordination Act, 1999". Prepared and Edited by G. M. Wamukoya, F. D. P. Situma: 

"Introduction 

Part 2 sets the Government's fundamental principles with respect to environmental managemem and conservation. This Part of the Act confers locus standi to individuals with regard to the enforcement of the Act through court proceedings. Locus standi refers to the ability to bring an action in Court without having to show that your right or interest has been or is likely to be violated. This Part also outlines the principles of sustainable development which will guide the court in determining the dispute. 

Responsibility Over the Environment 

What right does the Act. confer in respect to the environment? 

Every person has a right to a clean and healthy environment. 

Whose duty is it? 

Every person has the responsibility to protect and manage the environment. 

What does the right to a clean and healthy environment entail? 

The right to a clean and healthy environment includes access by every person in Kenya to various parts of the environment for recreational, educational, health, spiritual and cultural purposes. 

How shall the right to a clean and healthy environment be enforced? 

Any person may bring an action in the High Court if:. 

.the right to a clean and healthy environment has been violated. 

.the right to a clean and healthy environment is being violated. 

.the right to a clean and healthy environment is likely to be violated. 

. 

What orders can the High Court give on such application? 

The High Court, in exercising its inherent powers, may make such orders, issue such writs or give such directions to do the following: 

· prevent, stop or discontinue any act or () omission which is damaging to the environment;

· direct a public officer to take measures to prevent or stop the act or omission which is' damaging the part of the environment for which the officer (e.g. forest officer, etc) is responsible. 

· demand that anyon-going project or other activity (e.g. road construction, irrigation scheme) be subjected to an environmental audit; 

· compel the persons responsible for the environmental damage to restore the degraded environment as far as practicable to its immediate condition prior to the damage; and 

· provide compensation for any victim of pollution; and for the cost of beneficial uses lost, and other losses, as a result of an act of pollution. 

Are there any requirements before a person may bring an action in the High Court? 

Under the Act, a person does not need to prove that the environmental damage has caused (or is likely to cause) him/her personal loss or injury. However, the complaint should be real and not a waste of the court's time. 

How will the High Court proceed in determining the dispute? 

The High Court will be guided by the principles of sustainable development. 

These are: - 

· the principle of public participation in the development of policies, plans and 

processes for the management of the environment. 

· the cultural and social principles traditionally applied by any community in Kenya for the management of the environment or natural resources as long as the practices are reasonable and not in conflict with any written law; 

· the principle of international cooperation in the management of environmental resources shared by two or more states; 

· the principles of inter generational and  intragenerational equity; 

· the polluter-pays principle,. and .the precautionary principle." 

Since the enactment of the Kenya Environmental Management and Co-ordination Act, a suit Rodeers Muema Nzioka and 2 Others v Tiomin Kenva Limited HCCC No. 97 of 2001, was filed on 27th February, 2001 in which the Plaintiffs, residents in K wale District, inter alia, sought an injunction to restrain the Defendant, a mining company from undertaking any titanium mining in K wale District as this would "trigger multifarious environmental and health problems". In considering this application which had been brought by the Plaintiffs under the locus standi granted to them by sub sections (3) and (4) of Section 3 of the Kenya Environmental Management and Co-ordination Act, the learned Judge, whilst holding that the Plaintiffs were entitled under the Act to bring the action, went on to grant the injunction sought as fol.lows: 

"As for balance of convenience it is  admitted that the environmental degradation is not necessarily individual concern or loss but public loss so in a matter of this kind the convenience not only of the parties to the suit, but also of the public at large is to be considered so that if the injunction is issued it means that any form of feared degradation, danger to health and pollution will be caused to the detriment of the population, whereas if I REFUSE injunction only the investor will be kept at bay but life will continue for the population safely without 0 risk. It is better to choose the latter than the former. " 

I will now refer briefly to the framework environment management national legislation of other COMESA Member States which are to be found in the COMPENDIUM of Environmental Laws of African countries published by UNEP and UNDP. These national environment management legislations are similar to the Malawi Environment Management and the Kenya Environment Management and Co-ordination Acts, except that they do not confer locus standi as the Malawi and Kenya Acts do. Their other interesting features relating to the role of the national judiciary and enforcement will be highlighted. 

According to Article 11 of the Angola Lei De Bases Do Ambiente, 1998 which is as follows: 

"1. Cabe ao Governo fazer publicar os () regulamentos necessaries para a execucao do Programa Nacional de Gestao Ambiental, responsabilizando os diversos orgaos nele-integrados pelo cumprimento do estabelecido.

2. as orgaos judiciarios devem acompanhar e dar parecer sobre as propstas de regulamentso resultants da presente Lei de Bases do Ambiente, devendo intoduzir no sistema de principios judiciais, os conceitos de Ambiente e Desenvolvimento Sustentavel necessaries a sua actividade. "

the judiciary should support and implement the environmental law, introduce and apply a system of judicial principles and concepts for environmental protection and sustainable development and play an active role in sustainable development. 

The Comoros Loi-cadre No. 94-018 du 22 juin 1994 relative a l'Evironnement provides in Artice 89, which is not unlike Section 5(6) of the Malawi Environment Management Act which stipulates that any written law that is inconsistent to the provisions of the Act shall be invalid, that "Les dispositions anterieures contraires a la present loi sont abrogees." 

Similarly the supremacy of the Swaziland Environment Authority Act, 1992, is contained in Section 13 which states that: 

"Where there is any inconsistency with any other law which affects the environment, this Act shall prevail. " 

The Seychelles version which is contained in section 34 of the Environment Protection Act, 1994 is as follows: 

"(1) The provisions of this Act shall be in addition to and not in derogation of the provisions 01 the Public Health Act. 

(2) Subject to subsection (1), in case of inconsistency between any of the provisions under this Act or the Regulations made thereunder and any other law for the time being in force, the provisions of this Act shall apply."  

Article 82 of the Eritrea Environment Proclamation 1996 provides limited locus standi as follows: 

"a) Natural and legal persons, or communities, or groups with a common interest affected by a violation may require enforcement authorities to impose necessary compliance measure on a violator. 

b) Where the enforcement authorities fail within a reasonable time to impose ompliance measures on a violator, the affected persons or communities or groups may bring a legal action in the High Court against the enforcement authorities. " 

The Egypt Law No.4 of 1944 promulgating a law concerning the Environment, provides in its Article 103 that: 

"Every  citizen or society concerned with environmental protection shall have the right to report about any violation of the provisions of this LAW", 

and then the Executive Regulations of the Law for the Environment made under Law No.4 of 1994, goes on to stipulate in Article 65 that: 

"Every citizen or association concerned with environmental protection may resort to the administrative or judiciary agencies for the purpose of applying the provisions of the Law for the Environment and of these Executive Regulations. The Ministry of the Interior, in coordination with the EEAA, shall form a police force  specialized in environmental protection within the Ministry and Security Departments in the governorates, which shall be competent for the enforcement of the provisions of laws and decrees connected with environmental protection, and shall receive complaints and notifications submitted in this respect, and shall also be entrusted to take legal procedures in respect thereof." 

As a matter of interest, the Trinidad and Tobago Environment Management Act contains in its section 69 

provisions that allow individuals or groups to bring actions for alleged environmental violations. Section 71, also makes decision makers both in the private and public sectors, personally liable for a breach of an environment requirement. 

The importance of the sustainability of the environment has in the recent past, been demonstrated by the accession of many countries including Kenya, to various International Environmental Legal Instruments which have been aptly described in the Aide Memoire on Judicial Intervention on Environmental Causes as: 

". ..those essential tools that provide norms, rules, procedures and guidelines in the management of environmental matters. Without doubt these instruments and their negotiating processes have contributed greatly in raising global awareness of governments, states, and individuals to the environmental problems and the related issue of poverty, population control and development." 

I would now deal with the relevant parts of the Treaty establishing COMESA. The following Chapter Sixteen of the Treaty which deals with ""Co-operation in the Development of Natural Resources, Environment and Wildlife", contains the following comprehensive and wide ranging principles with no time frame given, to be undertaken and implemented by the Member States: 

"Article 122

Scope and Principles of Co-operation 

1. The Member States agree to take for their mutual benefit, concerted measures to foster co-operation in the joint and efficient management and sustainable utilisation of natural resources within the Common Market. 

2. The Member States recognise that economic activity is often accompanied by environmental degradation, excessive depletion of resources and serious damage to natural heritage and that a clean as well as an attractive environment is a prerequisite for long-term economic growth. 

3. The Member States undertake, through a regional conservation strategy, to co- operate and coordinate strategies for the protection and preservation of the environment against all forms of pollution including atmospheric and industrial pollution, pollution of the water resources, and pollution from urban development. 

4. The Member States undertake to co- operate and adopt common policies for the control of hazardous waste, nuclear materials, roadioactive materials and any other materials used in the development or exploitation of nuclear energy. 

5. Action by the Common Market relating to the environment shall have the following objectives: 

(a) to preserve, protect and improve the quality of the environment; 

(b) to contribute towards protecting human health,. and 

(c) to ensure the prudent and rational utilisation of natural resources. 

6. Action by the Common Market relating to the environment shall be based on the principles that     preventive action should be taken, ihat environmental damage should as a priority be rectified at source and that the polluter should pay. Environmental protection requirements shall be a component of the Common Market's policy in all the fields of Common Market activity. 
ARTICLE 123

Co-operation in Management of

Natural Resources

1. The Member States agree to take concerted measures to foster co-operation in the joint efficient management and sustainable utilisation of natural resources within the Common Market for the mutual benefit of the Member States. In particular, the Member States shall;

a) take necessary measures to conserve 0 their natural resources,. 

b) co-operate in the management of their natural resources for the preservation of the eco-systems and arrest environmental degradation,. and 
(c) adopt common regulations for the preservation of shared land, marine and forestry resources. 

2. The Member States agree to take necessary measures to conserve and manage forests  through the: 

a) adoption of common policies for the conservation and management of natural forests industrial plantations and nature reserves; 

b) exchange of information on natural forests and industrial plantations development and management~. 

c) joint promotion of a common forestfy practice within the Common Market; and 

d) joint utilisation of forestry training and research facilities

e) adoption of common regulations for the preservation and management of all catchment forests within the Common Market;. and 

f) the establishment of uniform regulations for the utilisation of forestry resources in order to reduce the depletion of the natural forests and avoid desertification within the Common Market. 

3. The Member States shall take measures to engage in Api-Agro- Forestry Systems. 

4. The Member States agree to co-operate in the management of their fresh water and marine resources, through the: 

a) establishment and adoption of common regulations for the better management and development of marine parks reserves and controlled areas: 

b) adoption of common policies for the conservation, management and development of fisheries resources; and. 

c) establishment of uniform fisheries investment guidelines for inland and marine waters. 

5. The Member States undertake to accede to international conventions or agreements that are designed   to improve the polices of development, management and protection of their natural resources. 

ARTICLE 124

Co-operation in the Management of the Environment

1. The Member States undertake to co- operate in the management of the environment and agree to: 

a) develop a common environmental management policy that would preserve the eco-systems of the" Member States, prevent, arrest and reverse the effects of environmental and industrial pollution, declining bio-diversity, loss of genetic diversity 0 and land degradation; 

b) develop special environmental management strategies to manage forests, terrestrial and marine resources, water resources, atmospheric emissions, water and hazardous toxic substances; 

c) accede to the UNCED Agreements relating to the Conventions on climatic change and biodiversity; 
d) accede to the UNEP Convention for Eastern and Southern Africa on water and marine resources,. and 

e) take measures to control trans- boundary, air and water pollution arising form mining, fishing and agricultural activities. 

2. For the purposes of paragraph 1 of this Article, the Member States undertake to: 

a) adopt common environmental control regulations, incentives and standards,. 

b) develop capabilities for the assessment of all forms of environmental degradation and pollution and the formulation of regional solutions,. 

c) encourage the manufacture and use of biodegradable pesticides, herbicides and packaging materials,.

d) discourage the excessive use of agricultural chemicals and fertilizers,. 
e) adopt sound land management C techniques for the control of soil erosion, desertification and bush encroachment,. 

f) promote the use of ozone and environmental friendly chemicals,. 

g) promote the utilisation and strengthen the facilities of training and research institutions within the Common Market,. 

h) adopt common standards for the control of atmospheric industrial and water pollution arising from urban and industrial development activities,. 

i) exchange information on atmospheric, industrial and other forms of pollution and conservation technology,. 

j) adopt common regulations for the management of shared natural resources,. 

k) adopt measures and policies to address the existing unsatisfactory demographic profiles such as high () growth rates and fertility rates, high dependency ratio and poor social conditions in order to mitigate their adverse impact on environment and development,. and 

l) adopt community environmental management criteria. 

ARTICLE 125

Prevention of Illegal International Trade in Toxic and Hazardous Wastes 

1. The Member States undertake to co- a operate and adopt common positions against illegal dumping of toxic and undesirable wastes within the Common Market from either a Member State or third country. 

2. The Member States undertake to co- operate in sharing technological know- how on clean technologies and low-waste production systems for the energy and productive sectors. 

3. The Member States undertake to accede to international environmental Conventions that are designed to improve the environmental policies and management. To this end, the Member States agree to accede to the Montreal Protocol on the Environment. 

4. The Member States agree to include environmental management and conservation measures in trade, transport, agricultural, industrial, mining and tourism activities in the 

Common Market. 

ARTICLE 126

Wildlife Development and Management
1. The Member States undertake to develop a collective and coordinated approach to sustainable development and management, rational exploitation and utilisation and the protection of wildlife in the Common Market. In particular, the Member States shall: 

a) adopt common policies for the 0 conservation of wildlife, natural reserves, national parks and marine parks,

b) exchange information on wildlife development and management;

c) exchange information on anti- poaching activities and suspected poachers and where feasible, carry out joint anti-poaching programmes,' 

d) establish wildlife ranches in arid and semi-arid regions of the Common Market as a compliment to agricultural and livestock production.

e) develop common anti-poaching regulations and ensure the effective supervision of the implementation of such regulations; 
f) carry out joint-breeding programmes of selected wildlife species and domesticated animals so as to infuse disease resistance and hardness qualities in the domesticated animals,' 
g) encourage joint utilisation of training and research facilities,' 
h) utilise proceeds from wildlife for the development and conservation of national parks and the development of adjacent areas,' and 

i) establish uniform trophy hunting prices so as to reduce depletion of wildlife stocks in the Member States. 

2. The Member States undertake to accede to international conventions or agreements that are designed to improve their policies for development, management and protection of wildlife and national parks." 

And so, apart -from other international environment instruments to which the Member States have acceded, the Treaty also makes provisions for co-operation in the field of environment nearer at home which also recognizes that the issue of the environment transcends national boundaries. 

The COMESA Treaty also provides for the establishment of a Court of Justice which shall ensure the interpretation and application of the Treaty. The relevant provisions are the following: 

"ARTICLE 19

Establishment of the Court

The Court. of Justice established under Article 7 of this Treaty shall ensure 

the adherence to law in the interpretation and application of this Treaty. 

ARTICLE 23

General Jurisdiction of the Court

The Court shall have jurisdiction to adjudicate upon all matters which may 

be referred to it pursuant to this Treaty. 

ARTI CLE 24

Reference by Member States

1. A Member State which considers that another Member State or the Council has 

failed to fulfill an obligation under this Treaty or has infringed a provision of this 

Treaty, may refer the matter to the Court. 

2. A Member State may refer for determination by the Court, the legality of any act, regulation, directive or decision of the Council on the grounds that such act, regulation, directive or decision is ultra vires or unlawful or an infringement of the provisions of this Treaty or any rule of law relating to its application or amounts to a misuse or abuse of power. 

ARTICLE 25

Reference by the Secretary-General
1. Where the Secretary-General considers that a Member State has failed to fulfill an obligation under this Treaty or has infringed a provision of this Treaty, he shall submit his findings to the Member State concerned to enable that Member State to submit its observations on the findings. 

2. If the Member State concerned does not submit its observations to the Secretary- General within two months, or if the observations submitted are unsatisfactory, the Secretary-General shall refer the matter to the Bureau of the () Council which shall decide whether the matter shall be referred by the Secretary- General to the Court immediately or be referred to the Council. 

3. Where a matter has been referred to the Council under the provisions of paragraph 2 of this Article and the Council fails to resolve the matter, the Council shall direct the Secretary-General to refer the matter to the Court. 
ARTICLE 26

Reference by Legal and Natural Persons

Any person who is resident in a Member State may refer for determination by the Court the legality of any act, regulation, directive, or decision of the Councilor of a Member State on the grounds that such act, directive, decision or regulation is unlawful or an infringement of the provisions (of this Treaty: 

Provided that where the matter for determination relates to any act, regulation, directive or decision by a Member State, such person shall not refer the matter for determination under this Article unless he has first exhausted local remedies in the national courts or tribunals of the Member State. 

ARTICLE 29

Jurisdiction of National Courts

1. Except where the jurisdiction is conferred on the Court' by or under this Treaty, disputes to which the Common Market is a party shall not on that ground alone, be excluded from the jurisdiction of national courts. 

2.  Decisions of the Court on the interpretation of the prot?isions of this Treaty shall ~ave precedence over decisions of national courts. 

ARTI CLE 32

Advisory Opinions of the Court 

1. The Authority, the Councilor a Member State may request the Court to give an advisory opinion regarding questions of law arising from the provisions of this Treaty affecting the Common Market, and the Member States shall in the case of every such request have the right to be represented and take part in the proceedings. 

2. A request for an advisory opinion under paragraph 1 of this Article shall be made in writing and shall contain an exact statement of the question upon which an opinion is required and shall be accompanied by all relevant documents likely to be of assistance to the Court. 

3. Upon the receipt of the request under paragraph 1 of this Article, the Registrar shall forthwith give notice thereof, to all Member States, and shall notify them that the Court shall be prepared to accept, within a time fixed by the President, written submissions, or to hear oral submissions relating to the question. 

4. In the exercise of its advisory {unction, () the Court shall be governed by the provisions of this Treaty and the Rules of Court relating to references of disputes to the extent that the Court considers appropriate. 

ARTICLE 34

Acceptance of Court Judgments
1. Any dispute concerning the interpretation or application of this Treaty or any of the matters referred to the Court pursuant to this Chapter shall not be subjected to any method of settlement other than those provided for in this Treaty. 

2. Where a dispute had been referred to the Councilor the Court, the Member States shall refrain from any action which might be detrimental to the resolution of the dispute or might aggravate the dispute. 

3. A Member State or the Council shall take, without delay, the measures required to implement a judgment of the Court. 

4. The Court may prescribe such sanctions as it shall consider necessary to be imposed against a party who defaults in implementing the decisions of the Court." 

The functions of the Court of Justice can be summarised thus. 

General Jurisdiction 

The Courts primary function is to uphold the Rule of Law in the operation of the Treaty establishing COMESA. It has to ensure the adherence to law in the interpretation and application of the Treaty. Its general jurisdiction is to adjudicate as well as to give advisory opinions upon all matters which may be referred to it under the Treaty. Such matters include those itemized and elaborated upon below. 

Reference by Member States 

The Court has power to hear a matter brought by Member States against one another or against the Council in the event  of failure by a Member State or the Council to fulfill an obligation under the Treaty or in the event of an infringement by a Member State or the Council of a provision of the Treaty. 

A Member State can also refer, for the Courts determination, the legality of any act, regulation, directive or decision of the COMESA Council on the grounds that such act, regulation, directive or decision is beyond its powers or unlawful or constitutes an infringement of the provisions, of the Treaty or any rule of law relating to its application or is tantamount to a misuse or abuse of power. 

References by the Secretary General

The Court also has power to hear a matter brought by the Secretary General against a Member State or Member States which have failed to fulfill an obligation or obligations under the Treaty or have infringed a provision of the Treaty. 
References by Legal and Natural Persons 

The Court can further hear a matter brought by a person who is a resident in a Member State concerning the legality of any act, regulation, directive or decision of the Councilor of a Member State on the grounds that such act, regulation, directive or decision is unlawful or constitutes an infringement of the provisions of the Treaty so long as that person has first exhausted local remedies in the national courts or tribunals of the Member State concerned. The Court of Justice reiterated the prior exhaustion of local remedies in local courts or tribunals in its recent judgment in the application: .TM Republic of Kenya and the Commissioner of Lands versus Coastal Agriculture Limited, Reference No. 3/2001 (unreported), where it was stated that: 

"the Respondent being a legal person resident in a Member State may have the requisite locus standi to refer proceedings to this Court for determination only if it has exhausted all local remedies in the national courts or tribunals of Kenya." 

Advantage of the Court 

The Court will ensure the maintenance of the Rule of Law within the Common Market through the just resolution of disputes and thereby facilitate and strengthen economic integration that would-augur well for the enhancement of trade efficiency, cost effectiveness and resultant general socio- economic well being in the region. 

The COMESA Court of Justice, like the national courts of the Member States, is established under the Treaty as an independent organ in the exercise of the judicial functions conferred on it under the Treaty, which is "to ensure the adherence to law in the interpretation and application of this Treaty" and "to adjudicate upon all matters which may be referred to it pursuant to this Treaty". The independence of the 

Court of Justice is reflected in its hierarchical standing as . shown in Article 7 of the Treaty. Its independence is further fortified by Article 9. 2. (c) of the Treaty where it is provided that:- 

"1t shall be the responsibility of the Council to: 

(c)

give directions to all other subordinate organs of the Common 

Market other than the Court in the exercise of its jurisdiction,"'. 

Under Article 31. 1. of the Treaty, the Court of Justice shall determine every Reference made to it under the Treaty and shall deliver its judgment which, subject to review by the Court of Justice, shall be final. In this regard, the Court of Justice has made Rules for the Review of its Judgments by a dissatisfied party. Also to emphasize the independency of the Court of Justice in the exercise of its jurisdiction, Article 34 of the Treaty as shown, provides for the acceptance of the judgments of the Court of Justice. 

The Member States of COMESA have not yet taken action to implement their undertakings under the Treaty on environmental issues. But there is no doubt from the national framework environment legislations of the Member States of COMESA that have already been referred to, that a favourable ambience already exists for the implementation of the provisions of Articles 122-126 of the COMESA Treaty. When this happens, the role of the Court of Justice which was established less than five years ago, will be greatly enhanced. 

It is now clear that more and more people and countries too, are becoming aware of the scope and possible creativity of environmental legislation, conventions and norms even where specific environmental management legislation and conventions are not involved. When environmental management legislation and conventions are in place, giving greater legal support to the principles enunciated in the COMESA Treaty, then the doors will be thrown wide oDen for an upsurge in litigation that was not previously conceivable. The Court of Justice in interpreting such legislation and conventions will be inundated as never before with scientific evidence on novel issues such as environmental impact -assessment and new legal concepts such as intergenerational justice, intergenerational equity and intergenerational rights. But these daunting challenges will be met and indeed, as judges have always done from time immemorial, they will dispose of them as they have always done in interpreting legislation and conventions whether they be old or new, to the best of their ability. To put it shortly, nothing is ever too technical for a judge to adjudicate upon. 

The existence of COMESA also widens the dimension of the role of the Court of Justice with respect to trans-national environmental issues. 

Africa has agreed on the need to accelerate integration and co-operation through the establishment of the African Union. There is acceptance among African governments that the future of the African Union rests with the strengthening of existing regional economic communities. COMESA is at the forefront of African integration. 

In his opening statement at the Sixth Meeting of the (-) COMESA Ministers of Justice and Attorneys-General held on 12th April, 2002, His Excellency, the Rt. Hon. Prime Minister of Swaziland, Dr. B. S. S. Dlamini, made the following remark about the role of the Court of Justice: 

"We are all aware that the growth of the European Community was largely facilitated by the existence of a Court of Justice that had been established in 1952, providing a forum for the uniform interpretatiqn of (what are now) EU rules and regulations, particularly with regard 

to issues affecting competition. It is, therefore, important that, as Ministers of Justice and Attorneys-General, you will continue to strengthen the COMESA Court to ensure that the integration process of COMESA is rule-based. " 

In his Message in the Asian-African Handbook on Environmental Law, published by Asian-African Legal Consultative Committee and United Nations Environment Programme, H. E. Dr. Klaus Topfer, Under Secretary General and Executive Director of UNEP, made the following significant remark: 

"International legal instruments are the principal means by which the 

Community of nations express consensus on measures to protect the 

environment in the context of sustainable development. " 

It is hoped that the Member States of COMESA would soon implement their undertakings under the COMESA Treaty to co-operate in the development of natural resources, environment and wildlife. 

. 

