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1.       Introduction

 
The history of Environmental Law in Brazil is similar to other countries, especially the countries of Latin American. In the beginning we had statutes protecting the water and the forests, but only with economic objectives. For example, since 1940 our Criminal Code has been punishing, in its article 271, the pollution of the potable water and the infrator can be sent to prison for 5 years. However, after the historic Congress of Stockholm, in 1972, Brazil edicted important laws protecting the environment. 

 
Then, on August 31, 1981, we had the Law n. 6,938, with an environmental national policy. In 1985, another important law was enacted. It was Law n. 4,347, of 24 July, that defined a special and quick procedure to solve the cases concerning the environment. It is the so-called Public Civil Action Law and its model was the North-american law of Class Action. In 1988, on October 5, Brazil edicted a new Constitution.  The new  Magna Carta has a lot of articles protecting the environment, including the integrated participation of the Union, States and Counties (Brazil is a federal State), establishing  criminal sanction to the juridical persons and demanding environmental impact statements in special situations. Finally, in 1988, on February 12, we had the Law 9.605, with criminal repression. This statutute was really revolutionary, because it brought many innovations. For example, the substitution of the imprisonment for the restoration  of the damage.

2.
Brazil, a special situation 


The  situation of the environmental protection in Brazil, although similar to other countries, has important particularities. First of all, it is a country with 8,511,996 km2 , with various ecosystems. Besides this geographical aspect, Brazil has different economic and populacional regions. Obviously these factors generate several manners of seeing the protection of the environment.


However, in spite of these differences, Brazil has a uniform legal system. Only the Federal Government can make criminal and civil laws. The States can not do it. They edict only administrative laws in enviromental questions. By the way, the federal laws are very good and this is a factor of effectiveness. For example, the law of Public Civil Action, allowing the Prosecutors to bring  suits, extended this right also to the Federal Union, to the States, to the Counties and to the environmental organizations. This is very important, because in many countries only the citizens have legitimacy to bring suits and we know that a person alone can`t make many things. 


In short, in spite of its problems, Brazil has good laws and  effectiveness in the environmental protection.

2.      The performance of  the Judiciary  Power

  
In Brazil it is not easy to evaluate the guidelines of the Judiciary Power, because the country has 27 State Courts spread throughout the territory, 5 Federal Courts of Appeal and also the Superior Court of Justice and the Federal Supreme Court, both of them in Brasilia, federal capital city. All these Courts and hundreds of 1st instance judges are competent to decide environmental penal offenses.


The administrative infractions are regulated by federal and state laws. Since 1999, after the ediction of Regulation n.  3,179, of September 21, 1999 , the sanctions have become more severe. The penalties can be up to  U$ 16 million (article 41)  in more serious cases of pollution. Moreover, the environmental agencies have the power to suspend ou cease the activities of an  enterprise.


The civil cases are the most importante manner to  enforce the restoration of the damage. There are thousands of Public Civil Actions and the results are excellent. The Prosecutors have the power to promote the actions and this is the principal reason of the success. In Brazil, Judges and Prosecutors  are admited by means of public exams and they have all the possible garanties: they can`t be removed from their local of work, their salaries are irreducible and their function is lifelong. The indemnification of those civil actions go to a fund  and  are used in the restoration of environmental damages. However, the personal damages are not common in Brazil. The victims of environmental damages  do not use to bring actions personally in the Courts. This is an aspect that deserves attention.


The repression against environmental crimes had a great development after the Law 9,605, of 1998. In fact, now in Brazil we have criminal cases against  juridical persons, directors of corporations and  public officers, too. Besides, we have a   great number of cases that finish in conciliation between the Prosecutors and the defendants. If the crime has a penalty until 1 year in prison (small infractions) it is possible to make  a transaction with the Prosecutor and the case will finish. If the crime has the minimum penalty of 1 year in prison,  it is possible  to suspend the penal action for two years, and if the defendand repairs the damage and fulfills other requirements the case can finish. These inovations are allowed and regulated by a Law of 1995, n. 9,099. The results are very satisfactory because a lot of cases are solved without formalism.

3.  
Cases. Environmental management

 
In Brazil we have thousands of precedents in   environmental cases. In fact, since 1990 the number of judgements has increased constantly.  But the Court’s precedents never make references to sustainable development. It is possible to say that we do not have any precedents with this kind of reference. In reality, sustainable development is an expression used by politcs, businessmen and sometimes by writers of articles on environment. Never in judgements. But sometimes in the judgement the question is decided taking this aspect into account, even if it doesn`t make any reference to it.  Here are some cases:

a) Court of Justice of Santa Catarina State. In the State of Santa Catarina, south of Brazil, a dairy products industry was caught discharging industrial effluents into a river that crosses the area. In the same place, one of the owners bred around 300 pigs and used to  throw the pigs manure into the river. Taken by surprise by the Environmental Police, the owners were charged, together with the juridical person, with crime of pollution. The 1st instance judge rejected the charge against the juridical person. The Prosecutor appealed and the State Court reformed the decision determining that the accusation should be received and the juridical person and the partners should be sued. This decision is important for two reasons: 1) it accepts the penal liability of the juridical person; 2) it doesn`t admit the pollution in the river, even knowing that pig culture is extremely important for the economy of the west region of Santa Catarina. 

b) Superior Court of Justice. An association of residents in a neighbourhood in São Paulo (NGO) revolted against the permit given by the municipality for the construction of  a cemetery near the reservoir  which supplies the city with water. The constructor alleged that the NGO`s statutes didn`t include the search for protection of the environment, so that it didn`t have legitimacy to bring an action. The Superior Court of Justice decided that this kind of association, even if it was not appointed for the defense of the environment, can bring a Public Civil Action. With this attitude, the Court gave a broad interpretation to the article of the statute that mentions the preservation of good quality of life, recognizing the NGO`s legitimacy to bring suits. The need for the construction of a cemetery didn`t prevail, even taking into account the generation of employment. 

c) Court of Justice of Rio Grande do Sul State. In the city of Caraá, RS, the Mayor ordered the urgent building of an avenue and, without the licence of the environmental organ, caused the destruction of 28,245 m2  of forests in an area of permanent preservation. He was denounced for environmental crime (law 9,605, article 38, of 1998) and alleged urgence for the building of a public health center and area for sports. The defense was not accepted and the Mayor was convicted to a fine of approximately U$ 130. The importance of the decision lies in the fact that the allegation of need to sacrifice the environment in favour of public  buildings was not accepted by the Court. In addition, the conviction was against the Mayor, the highest authority in the city, and not against the employees of the municipality.

d)  
Superior Court of Justice. The Association for Environmental Defense and Education, NGO located in the city of Maringá, Paraná State, filed a Public Civil Action to constrain the owner of a rural area to save 20% of his property for the restoration of the forest which existed in the site. The action is based on an article of the Brazilian Forest Code, which determines all landowners to save 20% of the total area for the preservation of native vegetation. There is a great resistance of the landowners, because they can`t cultivate this area and therefore their profit is reduced. In this case the deforestation had happened before he bought the land, so that he didn`t agree in  letting the native vegetation grow in 20% of the area. The action was extinct in first instance, but reformed in the 2nd instance. The landowner appealed to the Superior Court of Justice, which understood that who buys a property is responsible for the environmental damage caused by the previous owner, having to obey the Forest Code determination. The judicial decision, as shown, chose the preservation of the environment to the detriment of unlimited exploitation of the land.

e)
Federal Court of Appeal of the 4th Region. The controversy brought to the Federal Justice refers to a Public Civil Action proposed by the Federal Prosecutor against a railway company, in order to make it take care of the buidings, stations, machinery and old equipment in decomposition. The company alleged in its defense lack of economic resources. The 1st instance judge ordered a number of measures. On appeal the Court found that the historic and artistic heritage should be preserved, so that the administrator shold present a project to the Federal Manager Council of the Diffuse Rigths Defense Fund, using the resources available in this organ. The importance of this decision lies in the recognition that the old railway heritage should be preserved because it belongs to the cultural environment, in spite of the allegation of economic difficulties. On the other hand, it was a realistic and fair sollution, because it determined the proposal to be addressed to the organ in charge of distributing appeals in cases such as this one.

4.  
How to arouse judges`s sensibility to the environmental problems

  
The protection of the environment in Brazil, and for sure in most countries, depends on a conscious and effective Judiciary Power. It happens because usually the offenses to the environment are discussed in a law court. In order to show the judges the importance of the subject and specific information, its advisable to take some strategic measures. And it doesn`t mean to influence the judges in their decisions, but to make them aware of the importance of the environmental issue. Here are some suggestions:

a) Training courses. They are essencial to the transmission of knowledge. They should be ideally carried out somewhere outside the office, in order to focus the attention exclusively on the study. It is important, besides the participation of experts in Environmental Law, to include professors from interdisciplinary areas, such as biologists, chemists or agronomists. In this particular, the acting of international organizations, such as the PNUMA, has been very effective. It is also necessary to mobilize national organs, not only from the public power but also foundations and corporations interested in propagating an image of social commitment to the environmental protection.

b) Sensitizing the summit of the Judiciary Power.The support of the directive organs of the Judiciary makes it easier any initiative in the area. It is not recommended to invite them to make lectures if they are not experts in Environmental Law. Since it is a recent subject, usually the oldest judges haven`t studied it. A good idea is to invite them to chair panels in congresses.

c) Recapturing the history of the Environmental Law. It is necessary to check which was the first judicial decision protecting the environment and, during  a congress or another important ocasion, to pay homage to the judge who took that decision. The same procedure can be taken with another professional in the Law field, who has colaborated to the study of Environmental Law. For example, the person who created and organized the first environmental congress in the country.

d) Monograph contest. Having the sponsorship of a public or private institution, a monograph contest on Environmental Law for judges of all levels is a good iniciative.  The prize should be something related to the subject. For example, participation in an international environmental congress with all the expenses paid by the sponsor.

e) Courses abroad. Although more complex, this is a very good iniciative. A Court or a judges association could organize a course abroad, in countries where the Environmental Law has a high degree of development, selecting the participants by means of their curriculum or monographs. The first three judges classified could have all or part of their expenses paid. I have organized four courses like these, three in the USA and one in France, with excellent results. Many participants have become great experts in Environmental Law.  

5.      Conclusion

The consciousness of the Judiciary Power in the environmental issue is crucial for the development of the environmental protection and, to turn it into reality, it is our  duty to take all the measures within our reach.
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