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A. TREATY FRAMEWORK AND POLICY STATEMENTS
According to Article 2 of the EC Treaty, the Community shall have as its task, ... , to promote throughout the Community a harmonious, balanced and sustainable development of economic activities, ..., a high level of protection and improvement of the quality of the environment, the raising of the standard of living and quality of life, and economic and social cohesion and solidarity among Member States. 

The initial European Community Treaties from 1952 and 1957 did not contain any provisions on environmental policies because that concern was not present in the first phase of the process of European integration. It was through the Single European Act that environmental protection became part of the EC Treaty in 1987. Since then a considerable amount of legislation in this field has been enacted. The overall policy framework for this legislative activity were the different EC environmental action programmes.

Article 174 of the EC Treaty provides that the Community policy on the environment shall contribute to pursuit of the following objectives :

· preserving, protecting and improving the quality of the environment;

· protecting human health;

· prudent and rational utilisation of natural resources;

· promoting measures at international level to deal with regional or worldwide environmental problems.

Article 174 further stipulates that the Community policy on the environment shall aim at a high level of protection taking into account the diversity of situations in the various regions of the Community; this policy is to be based upon the precautionary principle and on the principles that the preventive action should be taken, that environmental damage should as a priority be rectified at source and that the polluter should pay.

Article 174 also allows for cooperation between the Community and the Member States with third countries and with the competent international organisations.

The first major international instrument to be implemented within the Community was the Convention on International Trade in Endangered Species of Wild Flora and Fauna (CITES) which was opened for signature in 1973. The purpose of that convention is to protect endangered species of wild flora and fauna by regulating international trade in them. To achieve its objectives, the convention imposes a number of restrictions and controls. Council regulation No 3626/82 on the implementation of the convention in the Community seeks to ensure that the commercial policy instruments to be employed under CITES are uniformly applied within the Community.

At present one of the priorities for the European institutions with regard to the Sixth environmental action programme are contributions to the United Nations conference in 2002.

Sustainable development is a global objective. The European Union wishes to play a key role in bringing about sustainable development within Europe and also on the global stage, where international action is required. To meet this responsibility, the Union as well as other signatories of the 1992 United Nations ‘Rio Declaration’ have committed themselves to draw up strategies for sustainable development in time for the 2002 World Summit on Sustainable Development.

Within the European Union the strategy for sustainable development has identified the following major challenges :

Climate change and clean energy;

Public health;

Management of natural resources;

Poverty and social exclusion;

Ageing;

Mobility, land use and territorial development.

B.
ENVIRONMENTAL LEGISLATION
From a legislative point of view the policy areas governed by Community law include important fields of environmental protection, encompassing measures not directly linked to intra-Community trade and not necessarily involving trans-border contamination. Air and water pollution as well as waste management have received considerable legislative attention, but the Community has also legislated in the area of chemicals, hazardous substances, nuclear safety, wildlife and noise. 

Environmental protection has become one of the most dynamic areas of legislative activity at the Community level. The European environmental policy area is characterized by complex interactions between the Community and its Member States. Although some Member States may have a stronger standard of environmental protection than the Community's standard in areas not linked to the internal market, the overall dynamic has been one of significantly upgrading most of the Member States' protection of the environment.

European legislation may take the form of a regulation or a directive. Article 249 of the EC Treaty provides that a regulation shall have general application and that it shall be binding in its entirety and directly applicable in all Member States. A directive shall be binding, as to the result to be achieved, upon each Member State to which it is addressed, but shall leave to the national authorities the choice of form and methods.

The large majority of European legislation in the field of environmental protection is composed of directives which have to be incorporated into the legal orders of the Member States. One of the few examples for the use of the other instrument is Council Regulation No 259/93 on the supervision and control of shipments of waste within, into and out of the European Community. 

Direct action of Community institutions in the area of environmental protection is exceptional. By virtue of the decentralized structure of the Community, protective measures are for the most part implemented and applied by Member States authorities even if the legal basis for these actions is to be found in Community law.

Environmental legislation comprises a wide range of legislative and administrative obligations, such as the obligation to formulate plans, the identification of areas under threat, the granting of permissions, the provision of information, the carrying out of assessments and evaluations, the enactment of prohibitions relating to the handling of hazardous substances and general supervisory obligations.

Finally, it should be mentioned that the Aarhus Convention on Access to Information, Public Participation in Decision‑Making and Access to Justice in Environmental Matters has entered into force on 30 October 2001. The European Community is a signatory to the Convention, although it has yet to ratify it. Upon signature, the Community declared that  the Community institutions will apply the Convention within the framework of their existing and future rules on access to documents and other relevant rules of Community law in the field covered by the Convention . Thus, the EC will have to align to the obligations of the Convention, not only by means of legislation directed to the Member States, but also for its own institutions.

There have already been steps in the  first pillar   of the Convention:

· Regulation No 1049/2001 regarding public access to European Parliament, Council and Commission documents (Official Journal L145 of 31.5.200) became applicable from 3 December 2001.

· proposal for a Directive on public access to environmental information (OJ C 337 of 28.11.2000, p.156).

The Commission has made proposals in the context of the  second pillar :

· proposal for a Directive providing for public participation in respect of the drawing up of certain plans and programmes relating to the environment (OJ C 154 of 29.05.2001, p.123).

And concerning the third pillar (access to justice), there is an ongoing consultation process, the last document being a working paper of the Commission’s services of 22 July 2002. This will also probably result in the adoption of legislation.

C. FUNCTIONS OF THE COURT OF JUSTICE
Environmental litigation in the Court of Justice is a relatively recent phenomenon as compared to national courts or other types of litigation. Environmental cases brought before the Court can be broadly divided into two categories, i.e. litigation between the European Commission and Member States or between European institutions and references for preliminary rulings regarding the interpretation and the validity of Community law.

When Community law is incompletely or incorrectly implemented or has been badly enforced by the national authorities, the European Commission may initiate proceedings under Article 226 of the EC Treaty and refer the matter to the Court which  is empowered to establish an infringement of Community law. The Commission may also start «urgency procedures» and request interim measures against a Member State.

If the Commission considers that the Member State concerned has not taken the measures to comply with a Court ruling it may bring the case again before the Court and specify the amount of a lump sum or penalty payment to be paid by the defendant State. If the Court finds that the Member State concerned has not complied with its judgment it may impose such a lump sum or penalty payment. In recent years, several actions have been brought by the Commission on the basis of Article 228 of the EC Treaty, most of them relating to non-compliance with Court judgments in the field of environmental protection. In most of these cases the action was withdrawn in the course of the Court proceedings, because the defendant Member State had in the meantime abided by the requirements of Community law.

The judgment of 4 July 2000 (Commission v. Greece) was the first application of Article 228 by the Court.  It is highly significant that compliance with European environmental requirements was the object of this action. In 1992, the Court had held that Greece had failed to fulfil certain obligations under two Community directives relating to waste and to toxic and dangerous waste respectively. In new proceedings brought by the Commission, the Court found that Greece had not implemented all the necessary measures to comply with the previous judgment. As to the amount of the penalty payment, the Court found that in the absence of provisions in the Treaty, the Commission may adopt certain guidelines for determining those payments, subject to judicial review by the Court.

In this case, since the infringements were particularly serious and of considerable duration, the Court ordered Greece to pay a penalty payment of EUR 20 000 for each day  of delay in implementing the measures necessary to comply with Community law. 

The other type of procedure is the preliminary reference procedure. This has played a fundamental role in the evolution of Community law. Indeed, referrals from national courts have led to the most important judgments of the Court dealing with the direct applicability and the primacy of the Community legal order over conflicting national law as well as the application of certain generally accepted fundamental legal principles.

Within the framework of the preliminary reference procedure, it is solely for the national court before which the dispute has been brought and which must assume the responsibility for the subsequent judicial decision, to determine both the need for a preliminary ruling in order to enable it to deliver judgment and the relevance of the question which it submits to the Court. While the Court cannot rule directly on the interpretation or the validity of national law, it may provide the national court with an interpretation of Community law which the latter needs in order to assess its effects upon national law.

In the following section, several important Court judgments in the environmental field are described.

D. FREE MOVEMENT OF GOODS AND NATIONAL MEASURES OF ENVIRONMENTAL PROTECTION :
Articles 28 and 30 of the EC Treaty prohibit quantitative restrictions and measures having equivalent effect on imports and exports between Member States.

Quantitative restrictions have been defined by the Court of Justice as  measures which amount to a total or partial restraint of, according to the circumstances, imports, exports or goods in transit . The concept of measures having equivalent effect is even broader being defined by the Court as  all trading rules enacted by a Member State which are capable of hindering, directly or indirectly, actually or potentially, intra-Community trade .

Article 29 of the EC Treaty permits prohibitions or restrictions on imports, exports or goods in transit justified on various grounds which are public morality, public policy or public security, the protection of life and health of humans, animals or plants; the protection of national treasures possessing artistic, historic or architectural value; or the protection of industrial or commercial property. The second sentence of Article 29 stipulates that such prohibitions or restrictions must not constitute a means of arbitrary discrimination or a disguised restriction on trade between Member States.

In interpreting Article 29 the Court has stressed that exceptions from the fundamental principle of free movement and their scope must be strictly construed. Restrictive measures must not simply be necessary to protect the interests with which Article 29 is concerned, but they must also be necessary in the sense that such interest could not be as effectively safeguarded by measures less restrictive of free movement. The burden of proof is on the Member State seeking to rely on Article 29.

The Court has also recognized the acceptability of trade-restricting measures applicable to imports and domestic products which are necessary to satisfy certain  mandatory requirements .  Such trade-restricting measures may be permissible, provided that they are necessary in the sense that no measures less restrictive of trade would achieve the same ends and do not unjustifiably discriminate in their application or their effect.

The first ruling of the Court in which environmental concerns were recognized as such  mandatory requirements  was handed down in 1988.

Consumer waste was at the centre of an infringement action by the European Commission for a declaration that by introducing a compulsory system under which all containers for beer and soft drinks had to be returnable Denmark had violated Article 28 of the EC Treaty. The main feature of this national law was that manufacturers had to market beer and soft drinks only in re-usable containers approved by the domestic administration which may refuse approval of new kinds of container, especially if it considers that a container is not technically suitable for the deposit and return system. It was undisputed that the Danish law had been enacted to reduce the quantity of household waste. 

In its judgment the Court emphasized that the protection of the environment is one of the Community's essential objectives which may justify certain limitations on the free movement of goods and concluded that environmental concerns can be considered as a «mandatory requirement», i.e. as a justification for trade-restricting measures.

With regard to the Commission's argument that the Danish rules were contrary to the principle of proportionality in so far as the aim of environmental protection may be achieved by means less restrictive of intra-Community trade, the Court pointed out that those measures must not go beyond the inevitable restrictions which are justified by the pursuit of the objective of environmental protection. In other words, it had to be ascertained whether the restrictions which the contested rules imposed on the free movement of goods were necessary to achieve this goal. As regards the obligation to establish a deposit-and-return system for empty containers, the Court observed that this requirement was an indispensable element of a system intended to ensure the re-use of containers and therefore was necessary to achieve the aims pursued by the contested rules.

Another important judgment of the Court in the problem area of free trade and national measures of environmental protection relates to waste management.

In 1990 an infringement action was brought by the European Commission against Belgium regarding the total prohibition by the Walloon authorities to deposit waste from other countries as well as from Flanders and Brussels in that part of Belgium. The Commission argued that the Walloon legislation infringed Article 28 of the EC Treaty. In its judgment the Court of Justice held that waste is a commodity falling under the protection of free trade no matter whether waste is recyclable or recoverable or has or might have economic value. Although the prohibition was clearly discriminatory with regard to waste imported from another Member State, the Court emphasized the necessity to take account of the particular nature of waste in order to determine whether the contested legislation was in violation of the free trade principle. The Court held that :  In effect, the principle that environmental damage should as a priority be rectified at the source, a principle established for action of the Community in the area of the environment in Article 174 of the EC Treaty, implies that it is up to each region, municipality or other local entity to take the appropriate measures to ensure the receipt, treatment and elimination of its own wastes. These must indeed be eliminated as close as possible to the place of their production, with a view of limiting their transportation as much as possible. 

The Court therefore concluded that the Walloon import ban was justified on environmental grounds. It also referred specifically to the Basel Convention on the Control of Transboundary Movements of Hazardous Waste which stipulates that transboundary movement of hazardous wastes is permitted only between parties and is subject to numerous conditions confirming thereby the principle of self sufficiency in the area of waste management.

A recent judgment of the Court has clarified the scope of Member State action with regard to the promotion of renewable energy sources (Preussenelektra, 2001 ECR I, 2099).

In this case the Court of Justice had been asked by a German court whether an obligation placed on traders in a Member State to obtain a certain percentage of their supplies of electricity from a national supplier can constitute an obstacle to free trade within the Common Market. The purchase obligation at a statutory minimum price is imposed by German law on electricity supply produced from renewable energy sources.

The Court found that the German legislation constituted, at least potentially, an obstacle to intra-Community trade. However, it then stated that, ‘in order to determine whether such a purchase obligation is nevertheless compatible with Article 28, account must be taken, first, of the aim to the provision in question, and, second, of the particular features of the electricity market’.

The Court then stated that the use of renewable energy sources for producing electricity is intended to promote the protection of the environment in so far as it contributes to the reduction in emissions of greenhouse gases which are amongst the main causes of climate change. It recalled the European Union and its Member States have committed themselves to such reductions in order to comply with  the obligations which they contracted by virtue of the United Nations Framework Convention on Climate Change.

The Court also stressed that Community legislation allows Member States to give priority to the production of electricity from renewable sources so that the German law was not in violation of the principle of free movement of goods.

E. SPECIAL PROTECTION AREAS
One of the earliest legislative instruments adopted by the Community in the environmental field was Directive 79/409 on the conservation of wild birds. The aim of this directive, as stated in Article 1 (1) thereof, is the conservation of all species of naturally occurring birds in the wild state in the European territory of the Member States. To that end, it introduces rules for the protection, management and control of those species. It also lays down rules for their exploitation. Under Article 5, the birds directive generally prohibits the killing, capture or keeping of protected species.

The directive is designed to address the decline in the populations of a large number of species of wild birds naturally occurring in the European territory to which the Treaty applies. Effective bird protection is seen as  typically a trans-frontier environment problem entailing common responsibilities , particularly as regards migratory species which  constitute a common heritage  of all Member States (preamble, second and third recitals).

Directive 79/409 has given rise to an abundance of case law starting in 1987. Initially, these cases mainly concerned the extent to which Member States could derogate from the prohibition on capturing and killing wild birds, but more recent case law has focused on the more complicated and politically sensitive issue of the designation and conservation of special protection areas as required by Article 4 of the directive. As far as the latter are concerned, the Leybucht Dykes (Case C-57/89 [1991] ECR I-883) and Marismas de Santoña (Case C-355/90 [1993] ECR I-4221) judgments are of paramount significance. 

The procedure for the classification of special protection areas under the wild birds directive has to be conducted by the Member States which have to ‘classify in particular the most suitable territories in number and size’ for the conservation of those species of birds listed in Annex I to the directive. Member States shall also take similar measures for regularly occurring migratory species not listed in Annex I, bearing in mind their need for protection. Particular attention is to be paid to the protection of wetlands and especially to wetlands of international importance.

Among the substantive obligations imposed upon Member States pertaining to the management of special protection areas are the duties outlined in Article 4(4) : Member States ‘shall take appropriate steps to avoid pollution or deterioration of habitats or any disturbances affecting the birds, in so far as these would be significant having regard to the objectives of this Article’.

The first case on Article 4 of the directive was brought by European Commission against the construction of a dyke in Northern Germany. The Court held that Member State authorities may not reduce the surface of special protection areas, except for exceptional reasons of public interest. However, the Court held that the danger of flooding and the protection of the coast constitute sufficiently serious reasons to justify dyke works and the strengthening of coastal structures as long as those measures are confined to a strict minimum and involve only the smallest possible reduction of the special protection area. Thus, only the concern for human life was recognized by the Court as a motive to derogate from the regime of protection established by Article 4(4) of the directive.

In 1993 the Court had to deal with another action brought by the European Commission, in which several local infrastructure measures in Spain were alleged to be in violation of Article 4 of the directive. In its judgment the Court held that «although Member States do have a certain margin of discretion with regard to the choice of special protection areas, the classification of those areas is nevertheless subject to certain ornithological criteria determined by the directive, such as the presence of birds listed in annex I, on the one hand, and the classification of a habitat as a wetland area, on the other».

As regards the obligation to protect the Santoña marshes pursuant to Article 4(4) of the directive, the Commission's action had identified a series of local measures endangering birdlife in this area, such as the construction of a road through a part of the marshes, the establishment of industrial estates, the granting of an administrative authorization to a fisherman's association to farm clams in the middle of the marshes and the discharge of untreated waste water. All those actions were held by the Court to be incompatible with the requirements of protection laid down in Article 4(4) of the directive.

This line of jurisprudence was confirmed by the Court in a judgment based upon a reference for a preliminary ruling from the British House of Lords. In 1993 the British authorities had decided to designate the Medway Estuary and Marshes as a special protection area for birds. At the same time, an area of about 22 hectares, known as Lappel Bank, had been excluded from this area. Lappel Bank is an area of inter-tidal mudflat immediately adjoining the Port of Sheerness and falling geographically within the bounds of the Medway Estuary and Marshes. It shares several of the important ornithological qualities of the area as a whole and it is an important component of the overall estuarine ecosystem. The designated Medway Estuary is a wetland of international importance also listed under the Ramsar Convention for a range of wildfowl and wader species which use it as a wintering area, and as a staging post during spring and autumn migration.

The Royal Society for the Protection of Birds brought an action against that decision arguing that it was illegal by virtue of the wild birds directive, to have regard to economic considerations when classifying a special protection area.

The Court noted, first, that Article 4 of the birds directive lays down a protection requirement which is specifically targeted at and reinforced both for the species listed in Annex I and migratory species.

Consequently, the protective requirements do not have to be balanced against other interests in particular those of an economic nature. Article 4(1) or (2) of the birds directive therefore was interpreted as meaning that a Member State is not authorised to take account of economic interests when designating a special protection area and defining its boundaries.

Secondly, the House of Lords had asked the Court of Justice whether the wild birds directive allows a Member State, when designating a special protection area and defining its boundaries, to take account of economic requirements as constituting a general interest superior to that represented by the ecological objective of that directive. The Court replied that, having regard in particular to its 1993 judgment in the Santoña Marshes case, economic requirements could not on any view correspond to a general interest superior to that represented by the ecological objective of the directive.

Another judgment of considerable general importance was handed down in 1998 when the Court held the Netherlands to be in violation of Directive 79/409, because it had not designated a sufficient number of special protection areas. This was the first time that a Member State has been condemned for its wild birds conservation policy as a whole. 

The Court emphasized that «while the Member States have a certain margin of discretion in the choice of those areas, their classification is nevertheless subject to certain ornithological criteria determined by the directive». Member States are required to designate special protection areas, an obligation which it is not possible to avoid by adopting other special conservation methods. The Court was of the opinion that the designation by the Netherlands of only 23 areas of a total surface area of 327,602 hectares was largely insufficient in comparison with figures published in an international inventory of important bird areas in the European Community. According to this scientific report, there are 70 Dutch sites covering 797,920 hectares which should be designated as special protection areas. The Court stated that this ornithological study is the «only document containing scientific evidence making it possible to assess whether the defendent State has fulfilled its obligation to classify as special protection areas the most suitable territories».

In recent years the Court has confirmed the most important elements of the relevant case-law, in particular as regards the obligations of the Member States to identify special protection areas and to provide a legal status for their protection which is binding upon all national authorities. (Judgments in Case C-166/97, Commission v France [1999] ECR I-1719, and in Case C-96/98, Commission v France). The Court emphasized in each case the very high ornithological value of the disputed sites for numerous species, including species in danger of extinction or vulnerable to changes in their habitat. In each case, the Court also found that the legal status conferred on those areas for their protection was insufficient having regard to the requirements laid down by the directive.

F. NATURAL HABITATS OF WILD FAUNA AND FLORA
Natural resources underpin sustainable development. They provide essential life support functions such as foods and habitats, carbon storage and water catchment, and provide essential raw materials. Although small changes in most stocks of natural resources pose little immediate threat, a persistent decline is of great concern for resources that are difficult or impossible to replace, such as biodiversity.

There are several general problems that undermine the efficient and sustainable use of natural resources. Different forms of industrial and agricultural activity affect many natural resources. Recent decades have seen very significant losses in virtually all types of eco-systems in Europe. Many nature conservation sites can be considered at risk from infrastructure developments.

In order to respond to these concerns a comprehensive new instrument was adopted in 1992. In accordance with Article 3(1)of Directive 92/43 on the conservation of natural habitats of wild fauna and flora, Member States are to set up a  coherent European ecological network of special areas of conservation , known as  Natura 2000" to  enable the natural habitat types and the species  concerned to be maintained or, where appropriate, restored to a favourable conservation status . The term  special area of conservation  is defined in Article 1(1) as a  site of Community importance designated by the Member States through a statutory administrative and/or contractual act where the necessary conservation measures are applied for the maintenance or restoration, at a favourable conservation status, of the natural habitats and/or the populations of the species for which the site is designated .

According to Article 6(2) of the directive Member States shall take appropriate steps to avoid, in the special areas of conservation, the deterioration of natural habitats and the habitats of species as well as disturbance of the species for which the areas have been designated, in so far as such disturbance could be significant in relation to the objectives of this directive.’

In a judgment following a reference for a preliminary ruling from a British court, the Court of Justice held (Case C-371-98, First Corporate Shipping, judgment of 7 November 2000) that a Member State may not take account of economic, social and cultural requirements or regional and local characteristics when selecting and defining the boundaries of the sites to be proposed to the Commission as eligible for identification as sites of Community importance for the purposes of that directive. 

According to the Court in order to produce a draft list of sites of Community importance, capable of leading to the creation of coherent European ecological net work of special areas of conservation, the Commission must have available an exhaustive list of the sites which, at national level, have an ecological interest which is relevant from the point of view of directive’s objective of conservation of natural habitats and wild fauna and flora. Only in that way is it possible to realise the objective, referred to in the directive, of maintaining or restoring the natural habitat types and the species’ habitats concerned at a favourable conservation status in their natural range. That range may lie across one or more frontiers inside the Community and a Member State is not in a position to have precise detailed knowledge of the situation of habitats in the other Member States. That State therefore cannot, whether on the basis of economic, social or cultural considerations or because of regional or local characteristics, delete sites which at national level have an ecological interest relevant from the point of view of the objective of conservation without jeopardising the realisation of the objective at Community level.

In 2002 (Case C-103/00, Commission v. Greece) the Court for the first time defined the scope of the requisite measures to establish and implement an effective system of strict protection for a particular species of animal so as to avoid disturbance of this species during its breeding period. These obligations are laid down in Article 12 of Directive 92/43.

G.
ENVIRONMENTAL IMPACT ASSESSMENT
The concept of environmental impact assessment was first developed in the United States, where it was included in the National Environmental Policy Act of 1968. The concept was later incorporated into European Community law through Directive 85/337 on the assessment of the effects of certain public and private projects on the environment.

The purpose of the concept is to implement environmental considerations at the earliest stage in the decision-making process as possible and hereby to take into account environmental impact and consequences - if not in the same way, then in the same manner as economic consequences are considered.

Directive 85/337 does not contain any material standards for protection but is designed to promote the involvement of the public in decision-making processes in all planning procedures where an environmental impact assessment is required. 

Environmental assessment thus sets procedural requirements for decision making rather than containing specific standards. Environmental assessment rules relate to the style and structure of decision making. The objective underlying the directive is to ensure that those national authorities with responsibility for planning will take decisions on the basis of full knowledge of the environmental impact of the proposed project. The directive therefore reflects the concept of preventive action which is enshrined in the Treaty.

Article 2(1) of the directive provides that «Member States shall adopt all measures necessary to ensure that, before consent is given, projects likely to have significant effects on the environment by virtue, inter alia, of their nature, size or location are made subject to an assessment with regard to their effects».

In 1995, the Court of Justice clarified the scope of obligations of administrative authorities in the implementation of Directive 85/337. In an infringement action against Germany under the Article 226 of the EC Treaty the European Commission argued that a regional authority had infringed various provisions of Directive 85/337 by not carrying out environmental impact assessment proceedings before the approval for the construction of a power station.

The German government challenged the admissibility of the action arguing that only legislative non-implementation but not non-compliance in individual situations may be referred to the Court under the infringement procedure of Article 226. The Court rejected this challenge holding that a Member State may not plead the fact that it has not taken the necessary measures to implement a directive in order to prevent the Court from dealing with an application for a declaration that it has failed to fulfil a specific obligation flowing from that directive. The German government also submitted that provisions of a directive only may have direct effect when they create rights for individuals and that the provisions of Directive 85/337 did not confer such rights.

The Court held that the existence of administrative obligations to comply with precise stipulations of a directive is «quite separate from the question whether individuals may rely as against the State on provisions of an unimplemented directive which are unconditional and sufficiently clear and precise, a right which has been recognized by the Court of Justice». Accordingly, there is no link between the obligations imposed upon Member States by virtue of Community directives and the rights of individuals which may be derived from those instruments.

The Court held that various articles of the directive did «unequivocally impose on the national authorities responsible for granting consent an obligation to carry out an environmental impact assessment». The Court did not address the question whether those provisions conferred rights on individuals.

One year later, the Court again addressed the question of the impact of Directive 85/337 on local planning procedures. The Kraaijeveld case concerned a Dutch zoning plan in connection with dyke reinforcement measures. In its judgment, the Court noted first that a Member State may not establish criteria or thresholds for environmental impact assessment proceedings at such a level that, in practice, all projects relating to dykes would be exempted in advance from the requirements of the directive; such a policy would exceed the limits of its discretion granted to the Member States under Articles 2(1) and 4(2) of the directive.

The Court also considered the question as to whether a national judge dealing with an action for the annulment of a decision approving a zoning plan, is required to raise of its own motion the problem that domestic law might be in violation of Community law. It  recalled that the obligation of Member States to take all the measures necessary to achieve the result prescribed by a directive is a binding obligation imposed by Article 249 of the EC Treaty and by the directive itself. The Court stressed that when a directive establishes the obligation to pursue a particular course of conduct, the useful effect of such an act would be weakened if individuals were prevented from relying on it before their national courts. According to the Court, such effect would also be weakened if the national judge were prevented from taking it into consideration as an element of Community law in order to rule whether the national legislature has kept within the limits of its discretion set out  in the directive. The Court added that the fact that Member States have a discretion under Article 2(1) and 4(2) of the directive does not preclude judicial review of the question whether the national authorities exceeded their discretion.

The national judge is therefore under a duty to review whether the competent Member State authorities have exceeded their discretion in establishing frameworks for environmental impact assessment proceedings which differ from those established by Community law. If so, these domestic provisions must be set aside. This clearly elevates the role of national courts and guarantees the proper enforcement of Community law obligations.

H. FINAL CONSIDERATIONS
In environmental matters as in any other area, the strength and effectiveness of a policy depends on its translation into legal terms. Protection of the environment must be put to the test of the rule of law.

In the European Union the law is a key element for the protection of the environment, and this is becoming increasingly so. This has much to do with the role played by the judicial branch in the EC legal system.

On the one hand, there is provision, in article 226 EC, for infringement proceedings against Member States when they violate EC environmental law. Such cases are brought by the Commission, and may result in a judgment by the Court of justice declaring that there is a violation. The impact of such proceedings is considerable. First, because the Court of Justice of the European Communities has a unique institutional position when compared to other international or transnational courts: its jurisdiction is compulsory for the Member States, and it does not require their agreement to submit the case to the Court. Second, because there are clear financial consequences of an infringement ruling: if the violation persists after a first judgment, the Commission may bring a second case before the Court of Justice requesting a (usually quite heavy) financial penalty to be imposed on the Member State; also,  under the Francovich case-law, individuals may bring an action for damages before a national court.

On the other hand, judicial enforcement of EC environmental law is not only in the hands of the Court of Justice. All national judges -tens of thousands of them- are competent to apply EC law on an everyday basis. They apply it directly; they interpret their national laws in conformity with it, if at all possible; if not, they must leave aside national laws that are contrary to EC law, because it is the duty of national judges to guarantee the rights provided for in the treaty and in EC legislation. In other words, individuals may rely upon provisions of Community law before national courts without any implementing element of domestic law, the only requirement being that the provisions relied upon should be sufficiently clear and unconditional to create such rights.

The cooperation between the Court of Justice and the national courts through the preliminary reference procedure has been decisive to ensure the proper application of Community law and the protection of individual rights created by the Community legal order. The Court’s jurisprudence in the area of environmental protection shows particularly well the important role that national judges play in the implementation and enforcement of obligations created by Community directives.

