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OPENING:

· This gathering is extremely important, and timely, in the context of the upcoming World Summit for Sustainable Development.  It is an honour to be part of the process.

· I am invited to speak of 'national environmental governance and the role of law.'  This suggests a consideration of the existing state of affairs, both the trends and the challenges, and also, some thoughts toward future scenarios.

· I will undertake to do this in the context of the upcoming World Summit in Johannesburg, inspired by the discussions at a recent conference on international sustainable development law in Montreal, Canada, at which I had the pleasure of giving a closing keynote speech.

· I should note that, of course, in this brief presentation it is not my place to provide a survey of all systems of national environmental governance.  The countries of the earth are as 'diverse' as the different species in an ecosystem.  Each legal system is a characteristic of the broader society in which it is embedded, with unique challenges, and unique moments of beauty, truth and justice.  With ;this in mind, and with great interest in the world's different legal traditions, I very much look forward to the comments of my colleagues on the panel.

-
Having been a member of the Supreme Court of Canada for some years, my presentation will rely mainly on the experiences of my Court and my country, experiences which spring from both the common and civil law traditions.  I hope to not only to identify some general themes within my discussion, but also be provocative enough to inspire comparative comments and debate.

INTRODUCTION

Environmental governance and the role of law - the challenges


Environmental governance, as a starting point, raises several questions.  Governance?  Of what, by whom and for whom?

What is environmental governance?

-
National environmental governance can be described as the regimes, including principles, institutions and participatory mechanisms, which ensure compliance with national environmental laws and standards.  Seen broadly, it is also about the setting of national goals, the rules which achieve these goals, and the people who make it work.  Good governance is not simply about respect for the black letter of the law, but also about faith in the rule of law itself.  Fundamentally, governance is about people.  It is underpinned and bolstered by broader social recognition of the importance of environmental values, and a spirit of solidarity or, as I put forwarding Montreal, "fraternite", being reminded of art. 1 of the Universal Declaration of Human Rights.  "All human being are born free and equal in dignity and rights.  They are endowed with reason and conscience and should act towards one another in a spirit of brotherhood."

· A commitment to one's fellow citizens, to the needs of future generations, and to the very stability of one's society over the longer term, is reinforced by faith in the rule of law.  This is because law provides the framework for national environmental governance.  It is the socially negotiated set of rules upon which the rest of the environmental governance system, including those crucial relationships are built.

· According to the World Resources Institute, environmental governance, including compliance and enforcement, can be weak due to ineffective and inefficient institutions, unrealistic environmental standards (regulatory and management frameworks), weak judicial systems, limited participation of local communities and the public, and lack of technical capacity.  These problems are exacerbated by poverty, and as such may be particularly relevant for developing countries.  While the law is only part of a broader environmental governance system, particularly on the national level, it has a role to play in addressing all of these challenges.

The next question is 'Governance of What'?  This is not a simple question.

· Governance of the environment itself is, of course, almost impossible.  Even if we had full scientific certainty regarding the nature and extent of most environmental problems, nature is extremely complex and powerful.  Scientists would be the first to testify to this, as would persons who have experienced recent natural disasters, or tried to restore an extinct species.  The environment itself is actually the sum of many natural and human-made characteristics, from rivers or mountains, to problems such as pollution, desertification or deforestation.  Each problem requires its own set of solutions, complete with rules which must be followed.  So, surely when we speak of environmental governance, we really mean the governance of human affairs, as they affect the environment.  This governance is a daunting challenge, but the role of law is clearly quite significant within it.  Put simply, the law can provide principles and instruments to ensure that humanity moves forward in a way that is respectful of the environment, a way that may be sustained over time.  National environmental laws can contribute to the goal of environmental protection and further, in conduction with social and economic laws, can ensure a commitment to sustainable development.  This happens through incentives, inducements or by recourse to authority.

· But at the heart of environmental governance lie several paradoxes, thrown into sharp relief when we consider the role of law more deeply.  First, environmental challenges and opportunities come from many different aspects of human society.  They cut across many economic and social sectors - health, agriculture, energy and natural resources, to name but a few.  Such a complex set of issues requires not one, but essentially many, problem-based solutions.  Most environmental laws and jurisprudence are, as such, all over the map.  They address clusters of issues as distinct as climate change and emissions controls on the one hand, to biodiversity and ecosystem restoration on the other.  The solutions are usually tailored to the problems at hand, leading to a complex, multi-sectoral web of laws, regulations and guidelines all related to the environment.  Second, the environment itself knows no borders.  The environment is global, in terms of the planet Earth, but also fundamentally local - each small creek-bed operates as a microcosm.  Therefore, ecosystem boundaries rarely map to political jurisdictions.  However, most current environmental laws are national.  In a federal system, such as Canada's, they are even sub-national.  National environmental governance is part of international environmental governance, and it encompasses local environmental governance.  Much more needs to be done to strengthen the effectiveness of all these levels.  As recently observed by the World Bank, over the last decade, the pace of economic globalization has outstripped the development of political institutions necessary to manage its environmental impacts at local and global levels.
  While it is necessary to govern the environment at the national level, it must be done in a manner that reflects the shared responsibility, one which others depend upon as much as does the country or community 'doing the governing.'

· When we consider national environmental governance, we must take into account these challenges, both of overlapping institutional mandates, and overlapping scales.   These paradoxes come from the differences between the environment itself and the way human societies govern their activities which impact on the environment.

This brings us to the next question - who carries out environmental governance?  As we will discuss here, this question is also challenging.

· In most countries, as suggested by the topic of this session, it is the national government which is the main actor.  In countries such as Canada, this responsibility is shared with provincial or sub-national units, down to the municipal level.

· But governance is also much broader than simply different levels of government.  Increasingly, environmental governance is done by industry in the new ways that they conduct their affairs, by civil society organizations in the protests they make, and the projects they do, and by each and every individual.  The law plays a special role in this changing state of affairs, and the law can also facilitate access by all individuals and interested sectors of society ('major groups', in ;the language of Agenda 21).

This raises the final general question - for whom is environmental governance done?

· Many actors, particularly the 'major groups', are relevant and interested parties in determining how humanity will impact upon our resources and the ecological communities of which we are members.  In short, environmental governance is everyone's business.  It depends on access to information, and legal redress, for those members of the public who are willing to participate in its functions,.  I will refer to this later.  Now, I simply observe that the law can provide the backbone for a democratic, transparent and accessible system of environmental governance, and that increasingly, legal rights, including legal standing, are being granted to citizens whose environmental concerns require them to seek information, or access to environmental justice.

· But a further moral obligation also exists, that of the need to protect, and stand in solidarity with, the interests of those yet unborn.  Sustainable development is concerned not just with the present, but with the future, and seeks the achievement of a healthy environment and society that will continue to maintain and renew itself.  Fundamentally, human activities with regard to the environment must be governed for these future generations, not only of humans, but also for the broader living communities of which human beings form a part.

· The role of the law in this undertaking is not just important, it is crucial.  Just as law can protect the interests of un-named heirs, or minority shareholders, so can the law protect the interests of future generations.  But it must be based on serious, efficient systems of environmental governance, with the participation of all interested parties, and it must serve to protect the interests of the future  without compromising the needs of today.

OBSERVATIONS

National environment governance and the role of law:  the trends

National environmental governance systems can address these considerable challenges.  Certain trends, which have become subject of much debate in the World Summit for Sustainable Development, and in which the law plays a key role. Can be observed.  In particular, I would like to address three.

First, increasing participation and accountability for environmental performance - finding ways to involve all actors, including governments, industry and individuals, and hold them accountable for their environmental performance;

Second, ensuring that authority is placed at the right level - locating authority and capacity for environmental governance at level closest to those affected, where possible;  and 

Third, developing innovative relationships and institutions for environmental governance - shaping more effective, dynamic principles and institutions to address the environmental challenges of a globalizing world, and promote sustainable development more broadly.

At the centre of these trends toward improvement are our courts and our judiciaries.  I will address each of these thoughts in turn, drawing upon examples mainly from the Canadian experience.

1. Participation:  The protection of the environment as everyone's business.

· The environment concerns individuals and their lifestyle choices, companies and their ways of doing business, and civil society organizations, as well as governments and the judiciary.  Governance, however, is not just about institutions, it is about people who commit themselves, people who dare to become involved in issues beyond their own needs.

· Thus, national environmental governance has an essentially procedural component.  If it is open, transparent and participatory, based on the full access to information and justice which underpins effective public participation, it has more chance for success.  In Canada, the Access to information Act, provides a right of "access to information in records under the control of a government institution", including information pertaining to environmental matters.

· In the Friends of the Old Man River Society case, a civil society organization initiated a private prosecution invoking federal guidelines to stop a large dam from being built.  In general terms, the guidelines required of all federal departments and agencies with decision-making authority that any proposal potentially having an environmental effect on an area of federal responsibility, be initially screened to determine whether it may give rise to adverse environmental effects.  If this was found to be the case, a public review by an independent environmental assessment panel was to be requested.  Our Court held that the Guidelines Order was valid and imposed compliance on the federal government. 

· As regards access to justice, in addition to traditional recourses by way of criminal and civil proceedings, the Canadian Environmental Protection Act
 allows individuals to have public investigations initiated whenever an offence has been committed under the Act.  Also, under the North American Agreement on Environmental Cooperation
 individuals and non-governmental organizations may make submissions to the secretariat of the Commission for Environmental Co-operation where a party to the agreement fails to effectively enforce its environmental laws.  Class actions also may offer an important avenue to bring before the courts claims based on the environmental protection regime.  This was acknowledged by our Court in the decision of Hollick v. Toronto (City)
 dealing with a class actin application on behalf of some 30,000 persons who might have been affected by noxious fumes from a landfill.

2. Subsidiarity:  Environmental governance in and between many jurisdictions.

· The environment is a shared responsibility.  It may be global, but much of national environmental jurisdiction is actually shared between national and sub-national levels of government.  This requires clarity between the different levels of authority, in terms of jurisdiction.  It also requires cooperation between the different sub-national levels, when environmental issues under their jurisdiction transcend boundaries.

· In international debate, this notion is often referred to as 'subsidiarity': decision-making ought to be kept at the closest level possible to those affected as is consistent with effectiveness.  This concept has recently gained considerable recognition in the European Community.  A related concept, that of building good relationships between the different sub-national jurisdictions, has also become very important in the Canadian federal structure.  Indeed, it is a principle of our constitutional law that 'full faith and credit' be granted between different institutions and jurisdictions in a federal governance structure.

· In Canada, the environment is a diffuse subject that cuts across many different areas of constitutional responsibility
.  The environment falls under the jurisdiction of both the provincial and territorial governments, each of which has an environmental authority of some kind, and the federal government as well, mainly through our Ministry of the Environment which was created soon after the first United Nations Conference on the Human Environment in 1972.  Perhaps my colleagues on the panel have similar architectures for environmental governance in their countries.  In Canada, this shared jurisdiction has generated controversy on occasion, and our court has been called upon to offer clarification.

· In the Crown Zellerbach
 case, it was held that certain environmental matters, such as dumping of substances into inland bodies of water, were "matters of national concern" and as such, could fall within the jurisdiction of federal authorities.  It was held that "marine pollution,  because of its predominantly extra-provincial as well as international character and implications, is clearly a matter of concern to Canada as a whole".

· Even more recently, in the Spraytech v. Hudson case
, a municipal by-law limiting the use of pesticides was upheld by our Court recognizing the matter as one of shared jurisdiction with federal and provincial authorities.  It was found that the by-law in its preventive purpose embodied international law's "precautionary principle".

· Thus national environmental governance is actually about finding the appropriate levels of jurisdiction over the environment, and it is also about cooperation between those different jurisdictions, especially in cases of overlap.

3. Problem-based Environmental Governance

· In addition, as I have already mentioned, environmental governance involves many different problems and laws that have been specifically designed to address those problems, while these may actually connect to further issues.  

· This requires environmental governance, and courts, which can help to clearly define the environmental issues in question, and help to sort out which sectors and problems are involved, as well as how they relate to each other.

· The Canadian Pacific case
 addressed the need for a level of specificity in legislation, but also the generality that is required in defining the object of an environmental law.  The law must show flexibility in these matters.  The Canadian Pacific railway company was charged under Ontario's Environmental Protection Act (EPA), which contained a broad and general prohibition of pollution "of the natural environment for any use that can be made of it".  The main issue was to determine if that section was unconstitutionally vague and therefore in violation of s.6 of the Canadian Charter of Rights and Freedoms.  We concluded that "environmental protection is a legitimate concern of government and a very broad subject matter which does not lend itself to precise codification
".  A legislature, when pursuing the objective of environmental protection, may be justified in choosing equally broad legislative language.

· Courts play an important role in reconciling economic development with environmental protection providing guidance in this respect and enlightened enforcement of laws and regulations.  They are the forum which victims may address for the protection of their rights and repair of the damages they suffer.

4. Partnerships:  The need for a carrot, not just a stick

· Much of environmental protection was originally founded upon public outcry, leading to new laws and, occasionally, the intervention of the judiciary to help to interpret and develop these laws.  This trend is even more clearly observed in the jurisprudence of the United States
 

· But litigation is only one answer and leaves much to be desired.  Particularly, for the more complex questions of today, partnerships are needed between all actors.  This concept of  'partnership' is an essential aspect of the World Summit for Sustainable Development discussions next week, and indeed, I have been informed that many civil society, private sector and government led initiatives will be launched in the days to come.

· These voluntary initiatives are founded upon mutual commitment to common goals, and usually have monitoring and dispute settlement procedures built into them, or recourses to authority.  Canada's national Office of Pollution and Prevention  has recently developed an Environmental Performance Agreement with companies and other departments of the federal government and provincial agencies to harness the forces of competition, innovation and entrepreneurship to make the environment cleaner and safer.  This policy framework is a "new architecture" of environmental management that is based on partnerships, knowledge and incentives.  Due to their flexible nature, Environmental Performance Agreements can address a wide variety of environmental issues such as:

· Reducing the use and emission of selected pollutants, including substances deemed toxic under the Canadian Environmental Protection Act;

· Advancing product stewardship;

· Conserving sensitive habitats; and

· Providing for remedial action  where project monitoring indicates a need (e.g., after an environmental assessment) or where environmental effects monitoring associated with an ongoing operation shows a similar need.  
 

My advisors tell me that in Norway, they have gone a step further, and innovative civil society and business partnerships can even be 'codified' by the legislature.  Similarly, German wind power producers' efforts to generate renewable energy, I am informed, are reinforced by laws guaranteeing market share.  Perhaps our colleagues from Europe who are here with us can expand upon these examples or others.  I stress, however, that these innovative relationships cannot exist in thin air.  Just as companies need a secure, reliable, stable corporate legal framework to do business, so do environmental partnerships need a good system of national environmental governance, supported and enforced by the law.

· But beyond enforcing the agreed conditions for such joint ventures, and ensuring a level playing field, the law can play a further role.  The law can support and encourage responsibility from different levels of government as well as from the private sector and individual citizens.  For example, each government department at the federal level in Canada is now responsible for preparing a 'Sustainability Strategy'.  Section 54 of the Auditor General Act
 requires the Federal Minister of the Environment to issue objectives, guidelines, and codes of practice addressing sustainable development among other factors.  The Auditor General oversees this strategy and is helped y a commissioner to perform his duties, which include:

· Monitoring Departmental Sustainable Development Strategies;

· Assisting in Audits and Special Studies of Government Activities;

· Responding to Public Petitions;  and

· Undertaking Studies of special interest to Parliament.

CLOSING:

Environmental governance and 'fraternite'.

· I would like to close my remarks by referring back to the importance of fraternity, as expressed in the Universal Declaration of Human Rights, and our responsibility toward future generations.  Fraternity is the heart of sustainable development.  It calls for not imposing solutions determined by one's own agenda rather than regard for the needs as experienced and perceived by the recipients.  Where there is no fraternal impulse in the development endeavour, there is no true understanding and commitment to the problems of those in need.

· A longer term view must be based on solidarity, founded upon respect for the interests of future generations.  A moral approach might even suggest that what we do is always under a fiduciary duty of some kind, to manage the planet for the needs of future generations.

· We as Judges, especially in the common law tradition of legal precedence, are faced with the needs of those who are affected by the environment.  We are well accustomed to consider the long term consequences of our decisions through carefully weighing the implications of our reasoning, for both the case at hand, and for the future development of the law.  As such, we are well placed to support and encourage stronger and more effective national environmental governance, in keeping with the principles and laws of our countries.

· The international aspects of this agenda will be discussed on subsequent panels, so I have mainly confined my remarks to a consideration of challenges and trends for the role of law in strengthening national environmental governance.  Each country, and hence each system of environmental governance, has a responsibility to change course toward more sustainable development, in developed and developing countries.

· Several developed countries, and also many developing countries, have seriously taken up these challenges, and are developing innovative approaches.  Their judiciaries have played a key role in many respects, providing an impartial balancing of priorities, and also a realistic long term perspective.

· For many countries, however, there is still far to go in this respect, and we face many further challenges.  However, with compassion and cooperation, in adherence to the spirit as well as the letter of the law, we owe it to our children to try. 
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