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1. General framework of environmental law in Italy

a) The Italian Constitution, which came into force on  1 January 1948, made no explicit mention of the term “environment”.

    However, some provisions in it refer to important aspects of the environment, those that are drive forces in Italian culture:

landscape  (Art. 9);

historic, artistic and archaeological heritage (Art. 9).

    A specific provision (Art. 32) refers to  health, meaning both the subjective right of the individual and the interests of the community.

    Two other aspects were included in the Constitution:

· the first, of a general kind, related to the person with the recognition and guarantee of inviolable human rights, as both an individual and in the society where he/she lives together with the associated irrevocable obligation of political, economic and social solidarity (Art. 2);

· the second relates to development, in the sense of social compatibility but not yet ecological sustainability (Arts. 41, 42,43, 44, 45).

    The just provision of the right of free enterprise (Art. 41) and the right to private property (Art. 42) were tempered by their necessary social function, in the sense that they could not be exercised “in conflict with social utility or in a way that would harm personal security, liberty and dignity”.

    This framework was recently reinforced by Constitutional Law  No. 3 of 2001, which formally included the environment in the Italian Constitution, giving the State exclusive legislative power in matters related to the protection of the environment, of the ecosystem and of cultural heritage.

    The term “environment” was used in the broad sense and, therefore, also includes the landscape, whilst the reference to the ecosystem is absolutely new and significant within the cultural and political approach to the protection of the overall sustainability of life on earth and of future generations (biodiversity, climate, desertification, pollution, genetic manipulation, etc.). 

b) At a national structural level, the Italian system of environmental protection provides for three separate bodies:

· the Ministry of Cultural Heritage (instituted under D.P.R. (Decree of the President of the Republic) No. 805 of 3 December 1975 );

· -the Ministry of the Environment (instituted under Law  No. 349 of 8 July 1986);

· -ANPA (National Environmental Protection Agency), instituted under Law No. 61/1994).

    Italy is divided into  20 Regions, 100 Provinces, and more than 8000 Municipalities: the Regions play a very important role having autonomous and delegated powers which they have exercised since 1972.
 They have legislative and administrative powers in all sectors of the environment:  air, environmental impact, foodstuffs, landscape, land use, manufacturing of toxic products, nature, noise, waste, and water and now also the environment, the  ecosystem and  cultural heritage on the basis of the Law No. 3/2001 mentioned earlier whenever delegated by the State.

           The Provinces and the Municipalities – deeply rooted bodies within the Italian historic tradition – constitute a network of local authorities that have their own  autonomy under Law No. 142 of 8 June 1990.

      These bodies show signs of real institutional commitment to environmental protection due to the push from growing social sensitivity and demand and to the influence produced by ideas and initiatives at European Union and international level.

      Environmental Protection Agencies also operate at regional level. The question of environmental control has made progress but the situation is still difficult because wide-spread environmental damage is not represented in an objective and transparent way to the public. The preoccupation remains the enactment of legislation rather than the management and control of the environment.

     Environmental controls are carried out by personnel of the State,  Regions, Provinces and  Municipalities.

          Environmental Associations assist them with voluntary workers.

     There is a trend towards the technical specialisation of the controlling bodies (for example, the Corps of  Carabinieri have adopted a special Environmental Task Force).

          The Army is also taking initiatives in support of the environment. 
 
           The vast network of environmental provisions in Italy now covers all sectors of the environment.

           The time period involved relates to the last 30 years, except for some laws passed before 1970 like those on things of artistic and historic interest (Law No. 1089 of 1/06/1939), on places of natural beauty (Law No. 1497 of 29/06/1939), on building regulations  and town planning (Law No. 1150 of 1942) and on foodstuffs (Law No. 283 of 1962).

        Starting from the 1970s, the influence of Community Directives on the Italian system has been considerable, but the influence of international rules should not be undervalued. In an initial phase, the rules against pollution prevailed whilst, in a later phase, structural laws for the conservation and management of the environment were passed:

· Law No. 183/89 on land use and water basins;

· Law No. 36/94 and 152/99 on water management;

· Law No. 394/91 on the protection of nature;

· Law No. 431/85 on the landscape.

More recently, the Law establishing the Ministry of the Environment and on Environmental Damage was enacted (Law 439/86), in which we find an initial  implementation of the Community Directive 337/85/EEC on Environmental Impact Assessment. 

   Unfortunately, it has to be acknowledged that there seems to be too much legislation which is not always expressed clearly, with confusion between technical aspects and legal rules, without a systematic consistency: only now with  Draft Law 17/98 of 19/10/2001, the government is of the opinion that the subject matter needs reorganising through framework laws at least in the most important sectors.

   It should, instead, be underlined, with approval, that there is a trend towards a making economic penalties more effective relating to:

· demolition of  illegal constructions (Art. 7 last para., Law 47/85);

· restoration of places in relation to the landscape (Art. 1 sexies, Law 431/85);

· obligation to reclaim polluted sites (Art. 51 bis, Law No. 22/97 on waste and Art. 58, Law 152/99 on water pollution).

There are criminal, civil and administrative penalties within the system. Offences are usually misdemeanours and only in some cases are considered serious crimes (trafficking in waste).

   Although courts have been very active, even ordering measures such as sequestrating illegal activities, they have considered it wiser to avoid playing a  role as protagonists or as substitutes for competent administrative authorities and, therefore, encourage greater political autonomy and technical professionalism of the Public Administration. 

    It is still, however, important to note that Italian courts retain a strong role in defending the constitutional value of the environment.

2. The role of case law in the evolution of environmental law in the objective sense
 

a) In Italy, there is the Constitutional Court, which is the body responsible for controlling whether laws are in conformity with the principles of the Constitution and when they are not to annul them.

    This Court has developed evolutionary case law on the environment and sustainable development. Whilst there was no explicit provision on the environment in the Constitution until recently when Law No. 3/2001 was enacted, the Court had the merit of considering all of nature as a legal and economic asset  of constitutional importance (Cases No. 239/82; 94/85; 359/85; 151/86; 167/87; 210/87; 641/87; 127/90; 396/94).

   In several decisions, the Court laid down that  the environment has a   primary value and unitary character (Cases No. 210/87; 302/88; 324/89; 391/89; 437/91).

         The same Court recognised the necessity of balancing this value with other constitutional values (Case No. 346/95).

         A further merit of the Italian Constitutional Court was that of saving the main environmental laws passed by Parliament: 

· Law 349/89 on the institution of the Ministry of the Environment and on environmental damage (Cases No. 210/87 and 641/87);

· Law No. 183/89 on land use (Case No. 95/90);

· Law No. 203/88 on the atmosphere  (Cases No.101/89 and 53/91);

· Law No. 36/94 on the management of water resources;

· Law No. 394/91 on parks, natural reserves and wet zones;

· Town Planning Law  No.1150/42 separately from the matter of the landscape (Cases No. 142/72; 9/73; 175/76; 239/82; 94/85; 359/85; 151, 152 and 153/86).

    Thirdly, the Italian Constitutional Court has the merit of conciliating the  role of the State with the powers of the Regions, through the introduction of the principle of loyal collaboration, avoiding in this way the temptation of excessive centralism (Cases 3359/85; 151/86 302/88).

b) The Italian Supreme Court has  also played a rule in promoting environmental law, often more advanced than that played by local courts. The Court’s case law has tried to offer protection to the new environmental interests even before specific rules were introduced by adapting already existing provisions created for other public purposes. And it has also been the merit of this  case law to recognise procedural standing, that is, to give access to justice to  various social groups such as environment protection associations, committees, etc. which hold diffuse and collective interests. Standing has been assessed on a case by case basis in accordance with several parameters (continuous nature of the action, its public importance, and its adherence to the territory).

    Even the concept of environmental damage as a offence arose, in the initial phase, out of case law: the Italian Court of Auditors found various administrations guilty of damage to State revenue caused by serious environmental abuses carried out in violation of their official duties.

    Law 349/86 has given the ordinary civil courts competence in cases of environmental damage.

· The case law on water is very rich and on the whole  reasonably strict.       

   Many problems regarding sustainable development in relation to water have been dealt with:

· the wide concept of discharge (Cass. Sez. III, 24/02/1987, Nasciuti; Cass. Sez. III, 8/01/1990 No. 48, Zadra);-

· the concept of sampling (Cass. Sez. III, 30/05/1990 No. 7430, Cortese; Cass. Sez. III, 11/05/1990, No. 6829, Pisetta);
· the concept of analysis (Cass. Sez. III, 17/04/1991 No. 4342, Bracco);
· the concept of measurements (Cass. Sez. III, 22/03/1989 No. 816, D’Allora);
· the concept of permits for express and specific discharges (Cass. Sez. III, 7/06/1990 No. 1714, Lazzaro);
· the concepte of strict liability including thst he failure to adopt proper protective measures to avoid pollution;

· the exclusion of the relevance of technical breakdowns (Cass. Sez. III, 16/04/1991, Minuti);
· the exclusion of the relevance of technical impracticality (Cass. Sez. III, 30/04/1990 No. 1219, Sassatelli and Cass. Sez. III, 24/01/1995 No. 771, Rinaldi);
· the exclusion of the relevance of economic impracticality for excessive cost (Cass. Sez. III, 28/11/1990, Bonazzi);
· the exclusion of the relevance of social impracticality due to problems of the dismissal of workers (Cass. Sez. III, 28/09/1995 No. 2694, Grimaldi);
· the exclusion of the relevance of delegation except in very strict cases (Cass. Sez. III, 3/05/1996 No. 4422, Altea);
· the submision also of stock farms to legal regulation;
· the submision also of municipal purifying plants to regulations regarding water pollution (Cass. Sez. III, 12/12/1995 No. 12234, Dalla Corte).

    However, Law 152/99 which has transformed exceeding  the 33 limits in the tables of discharges from industrial plants and stock farms from a criminal sanction to a derisory administrative sanction should be noted as a very serious step backwards. This is because the case law that the Italian Supreme Court has elaborated for over  25 years on the issue of liability for environmental damage has been nullified. Evidently when case law becomes serious, consistent and strict, the legislator introduces forms of unjustified decriminalisation and does not even lay down  dissuasive and proportionate administrative sanctions.

    In Case No. 42 of  19 December 2001, the Turina case, the full bench of the Italian Supreme Court held that this decriminalisation was applicable even in the transitional period of three years introduced into the new Law for existing plants.

    In conclusion, in the sector relating to water, the legislator has moved without consistency and has left doubts about constitutional legitimacy and respect for Community principles.

· Also in the sector of waste, the Italian Supreme Court has made an important contribution, through its strict interpretation of the law:

· the need for a permit for municipal dumps (Cass. Sez. III, 31/01/1995 No. 1015, Carpinelli; Cass. Sez. III, 23/10/1989 No.2560, Castaldi);

· the need for a permit for vehicle demolition centres (Cass. Sez. III, 14/06/1993 No. 6033, Zuliani);

· the prohibition of using quarries for waste (Cass. Sez. III, 8/02/1991 No. 337, Macchioni);

· the thermo-destruction of medical waste (Cass. Sez. III, 14/06/1993 No. 6020, Rossino);

· the strict pre-conditions required for passing contingent and urgent ordinances (Cass. Sez. III, 10/05/1994 No. 1468, Menaglia; Cass. Sez. III, 30/06/1995 No. 7392, Alfieri);

· the concept of waste (Cass. Sez. III, 29/03/1989 No. 838);

· the recycling of waste (Cass. Sez. III, 9/03/1995 No.2367);

· the incineration of waste (Cass. Sez. III, 7/12/1992 No. 2208, Fava);

Other interesting decisions relate to the transport of waste, its temporary storage, the prohibition of mixing waste, and the failure to reclaim polluted sites, etc.

· There are fewer decisions on air pollution despite the gravity of the situation due to the emissions from vehicles in urban areas and from manufacturing industries:

· the concept of air pollution (Cass. Sez. III, 3/03/1992 No. 221 and Cass. Sez. III, 11/07/1995 No. 7692, Vinella);

· the concept of  a plant (Cass. Sez. III, 15/06/1994 No. 1559, Colombo);

· the concept of a permit (Cass. Sez. III, 30/03/1995 No. 378);

· the concept of the best available technology in relation to excessive costs (see Case of the Constitutional Court No. 127 of 16/03/1990).

· The case law on land use has dealt, amongst other things, with:

· the need for a permit for quarries (Cass. Sez. III, 31/01/1995 No. 1018, Agati);

· the necessity to also have a licence for public works (Cass. Sez. III, 8/11/1998 No. 2587, Matarazzo);

· the obligation to demolish illegal constructions (Cass. Sez. III, 20/10/1987 No. 1572, Lefonso);

· the confiscation of  lots which have been divided up unlawfully (Cass. Sez. un., 3/02/1990, Cancellieri);

· The case law on the protection of nature has demonstrated great sensitivity:

· the powers and legitimation of national parks (Cass. 14/12/1983 No. 7367, Soc. Stell and Cass. Sez. III, 14/04/1998 No. 4365);

· the prohibition of hunting (Cass. Sez. III, 17/05/1994 No. 1553, Marinelli and Cass. Sez. III, 7/08/1995 No. 2652);

· the prohibition of altering woods and forests (Cass. Sez. III, 30/11/1988 No. 2383, Poletto and Cass. Sez. III, 30/05/1989 No. 7781);

    The trend in relation to cruelty to animals which considers them as living things capable of psycho-physical feelings and of suffering (Cass. Sez. III, 14/03/1990 No. 691, Fenati) should also be noted.

    On the issue of the importation of sparrows from China, the principle of territoriality prevailed despite the attempt in some decisions to give these birds the same absolute protection in force in Italy: in practice, it is prohibited to catch and eat sparrows in Italy, but the Italians are able to eat imported Chinese sparrows, without any assessment of the principle of the sustainability of the  species.

· The law on the  landscape has been applied very strictly for:

· ski runs (Cass. Sez. III, 10/02/1987 No. 232);

· roads (Cass. Sez. III, 2/04/1997 No. 3065, Moretti);

· land covered with woods (Cass. Sez. III, 29/04/1997 No. 3975, Lui);

· restoration of the state of places (Cass. Sez. III, 12/04/1995 No. 3968);

· In the sector of noise, there has been a serious delay with respect to the actual situation (traffic in the cities, airport systems, railways, highways, etc.).

Criminal law cases deal with noise in the workplace. There are no penalties for external habitations.

3. The role of case law in the evolution of the right to the environment as a human right

        The Italian Supreme Court made the most of the constitutional provision on health (Art. 32) maintaining that it was directly applicable (Cass. 30/05/1973 No. 1616; 6/10/1979 No. 5172; 9/03/1979 No.1463).

       Health was considered not merely as the absence of illness but as psyco-physical well-being. Persons producing income are not the only ones worthy of protection but also old people and children.

       Not merely physical harm has been taken in consideration but also moral harm regarding the person as a whole (so-called biological harm). Compensation for damages to health has been very frequently applied in the workplace (Cass. 3215/85); in the relationship between neighbours (Cass. 9811/87); in the case of the localisation of nuclear plants (Cass. Sez. I, 1463/79); and in the case of continual noise and disturbance (Cass. Sez. I, 89/87 No. 9811, Marrai).

       A similar evolutionary process can be seen in relation to the environment in the sense that the Court has recognised that it has a dual nature – both objective and subjective – with the result that environmental damage is held to involve harm not only to nature but also to the human being who lives in nature.

    As early as Case No. 421 of 20/10/1983 Sez. III, the Mazzola case, the Italian Supreme Court interpreted the concept of the environment in a unitary and dynamic fashion: 

   “on the issue of environmental protection, the  Constitution in Art. 9 links naturalistic  (landscape) and cultural (promotion of the development of culture and protection of the historic and artistic heritage) aspects in a non static but dynamic vision, not merely aesthetic or extrinsic, but for the integrated and overall protection of natural values together with those consolidated by the testimony of civilisation; in the same way, in Art. 32, it elevates health to a fundamental right of the individual and an interest of the community whilst, from other points of view, it guarantees proper protection to environmental rights as an expression of the individual and social personality: environment as the place for participation (Arts. 2, 3, 5); an object for protection for all (Art. 24); the necessary foundation for learning, teaching, art, and science (Arts. 33 and 34); with restrictions on property and economic initiatives (Arts. 35, 41, 42, 43, 44); and the object of the  coagulation of political forces (Art.49)”.

More recently, the Italian Supreme Court has clarified even further its philosophy in Case No. 1267 of 1/10/1996,  the  Locatelli case, III Criminal Division, 

Reporter Judge Postiglione:
  > environmental damage is not only an “endangering of the environment” in violation of environmental laws, as expressed in Article 18 of Law 349/86, but it is, at the same time, also an “offence against the human being in his/her individual and social dimension”, as held by the  Constitutional Court in Cases No. 210 and 641 of 1987 and by this Court (Sez. III, 2560/89, in the Castaldi case). 

In its fundamental principles, the Constitution of the Italian Republic implements an  “open” concept of inviolable rights of the human being “as both an individual  and in the society where he/she lives”, in the sense that a “numerus clausus” is not established, but that which society produces in terms of sensitivity and culture is recognised. The Court holds that, at this time, our Constitution not only protects health (Art. 32) and the natural and cultural heritage of the nation (Art. 9), but recognises and guarantees the environment as a fundamental human right (Art. 2) and, therefore, grants all individuals the right  to take action to protect this right (Art.24).

In the light of these principles, precisely because environmental damage is inseparable from harm to natural  and cultural values and, at the same time, harm to the human and social values of every individual, the right to take action  before the courts is not limited to public bodies only such as the State, Regions, Provinces, Municipalities, National Park Authorities, etc. (in the name of the environment as a matter of public interest) but it is also available to individuals or associations (in the name of the environment as a subjective fundamental right of every person).

The difficulty in differentiating the individual component in each case of environmental damage is not equivalent to the fact that it does not exist and it can be overcome in legal terms not only when the claim has as its objective an injunction or, where possible, restoration of places (a penalty that has general significance) but also when it is necessary to assess and quantify the environmental damage in monetary terms, because “compensation” can only be paid to public bodies, whilst individuals and associations can only asks for their costs and legal fees in bringing proceedings. Environmental protection associations, including those of a local kind that are not officially recognised under Art. 13 of Law 349/86, may take part in proceedings and become civil plaintiffs in a criminal action, when they have given proof of the continuous nature of their action, its adherence to the territory, and the importance of their contribution, but above all because of the social groups in which the personality of every individual dynamically grows, the individual as the person is entitled to the human right to the environment. Therefore, WWF is given standing in this case (see Case Sez. III, No.7691, ud. 11/07/1995, in the Mariotti case).>
    It is interesting to note the widening of the individual right to health up to the point that it includes a healthy environment (Cass. Sez. Un. Civili No. 5172/79): in this way, the human right to the environment has substantive content corresponding to the right to a healthy environment, owing to the practical and logical link between individual health and the health of the habitat referred to.

   This concept is interesting due to the epoch in which it was pronounced (1979) because, as no proper legal basis existed in the Italian legal system to support an autonomous human right to the environment, the sphere of application was extended to health, that is, to a fundamental right recognised by the Italian Constitution.

   The exploitation of an absolute subjective right for the  environment met with obstacles in both legal authority and before the courts, considering it more realistic to attribute the environment with a constitutional value that could be properly balanced with other rights equally protected by the Constitution (in the first place, that of economic development). The Council of States has decided in this way in several cases (Sez. V, 523/70; Sez. V, 253/73; Sez. IV, 407/82)

   The most noteworthy evolution can be seen in the decisions of the Italian  Constitutional Court, in the sense that this institution found itself having to define the legal system’s founding principles on the environment. 

   From the examination following here, although brief, it is possible to see the philosophy that inspires the approach of the Court, which can be summarised as:

· the unitary concept of the environment including all natural and cultural resources: this unitary character concerns some fundamental common aspects (for example,  information, participation, access, environmental impact assessment, environmental damage) and it is not contradicted by rules in specific sectors (Constitutional Court Case No. 210/87);

· the concept of the environment as a primary and absolute asset guaranteed by the Constitution for the community (Cases Nos. 210/87; 641/87; 921/88; 53/91; 437/91);

· the concept of the environment as a fundamental human right and a fundamental interest of the community with a dual subjective and objective nature (Cases Nos.  210/87 and 127/90);

· the concept of the environment as an economic asset with the result that there is the duty to restore  any damage caused to the environment (Case 210/87);

· the preventive concept of environmental protection with the obligation of control by competent authorities through the use of a system of express and specific authorisations (Cases 194/93 and 96/94).

As we can see, the objective profile is defined better: legal, economic and social asset; constitutional relevance, fundamental public interest entrusted to the institutions, fundamental social interest entrusted to the active sensitivity of the community, of social groups and of individuals. 

     Also the vision of the environment as a human right in the sense of a right referable to every human being, a personal right, is most important.

     The content of this human right  (whether only procedural or also substantive) has not been defined by the Constitutional Court and this is a strong point and a wise decision because the full development of the legal concept of the environment is still in course.

   Ordinary and administrative case law has made important contributions with regard to the procedural content of the human right to the environment:

· The individual’s right to environmental information 

· The individual’s right to participate in the environmental process 

· The right of access (legal standing) of individuals, NGOs, and local bodies 

    In conclusion, the procedural aspects of the human right to the environment are accepted within the Italian legal system and case law has used them to advantage in many cases with regard to effectiveness. The social role of individuals and NGOs as real defenders of the environment has also been taken advantage of.

4. The principle of integration with Community environmental law 
On the formal and substantive level, national legal systems have been strongly influenced in environmental matters by the institution of the European Union.

   As is well-known, the Treaty of Rome of  1957 did not provide for the  environment, but it became evident immediately that it was impossible to ignore it if the harmonious economic and social development within the Community was to be ensured. In the 1970s, the environmental problem became important almost contemporaneously  within the single Member States in Europe and at international level. The reason is obvious: the need to find a legal institutional answer to a common challenge. Through its organs (Commission, Council and Parliament), the European Union gave space to the environmental problem, despite the limitations in the Treaty and this occurred in two ways: through the enactment of a large amount of legislation (about 225 Directives, 51 Regulations, and  35 Resolutions according to a study presented on  17/07/1992 by the Directorate General of Research of the European Parliament) and through the beginning of a gradual and consistent policy in the sector through Action Plans (the current one is the Sixth and has the most significant title: “Environment 2010: Our Future, Our Choice”). 

   The large amount of legislation enacted on the environmental would have remained without effect if the European Union had not had a special judicial body to actually  enforce it (the European Court of Justice). It was this Court, with its decision of 7/02/1985 (Case 240/1983) that held that “environmental protection… is one of the basic objectives of the Community”, establishing an equilibrated link between development and environmental sustainability.   The environment entered the constitutional structure of the Community (Single European Act of 1986; Treaty of the European Union of Maastricht of 1992; and now the Draft Human Right Charter of the European Union, Art. 37), whilst Community case law played an evolutionary role with interpretative decisions and sentences. 

   The Italian legal system has reacted positively to the novelty of a wider legal system and this took place in two ways: through passing legislation implementing the Community Directives and through the recognition of the supremacy of Community law over national law, also in environmental matters. The principle of integration began to operate on the level of legislation and of case law. The mechanism regarding conformity in Italy improved gradually: firstly through single laws; then through the enactment of a single Community law every year in expectation of future automatic conformity (except for express and limited reservations  to be exercised within a fixed time). The  principle of integration is also working at a structural level (with the creation of the Ministry for Community Policies) and with economic, technical, social and program-type political mechanisms.

   Co-ordination between the Supreme Courts in the Member States and the European Court of Justice in Luxembourg is, however, lacking, together with that of the so-called incidental judgments interpreting the single Community rules.

5. The principle of integration with international environmental law
     In the Italian legal system, adaptation comes about automatically through “generally recognised rules of international law” (Art. 10 Italian Constitution).

     A similar system would be desirable for Treaties and Conventions (even if only on certain conditions) in order to avoid the need for Parliament to pass a special law for their  ratification and enforcement.

   In Italy, degree of conformity is high and even the time required for implementation is acceptable. On environmental matters, Italian law has received the following principles of international environmental law: 

· Unitary concept of the environment

· Prevention 

· Precaution

· Polluter pays

· Reparation for environmental damage

· High level of protection

· Subsidiary character

· Co-operation and assistance

· Advance notice of risks

· World heritage

· Fundamental human right

· Information

· Participation

· Access

· Equity among generations

· Rights of future generations

· Legal responsibility for transborder damage

· Environmental impact assessment

· Best available technology

· Sustainable development

· Collaboration with the United Nations and other International Organisations

     If these are the principles, we must ask whether sustainable development  constitutes only a general political objective of the International Community or whether it can be considered a positive legal principle. Opinions differ on this point: undoubtedly, we need to define more precise criteria of reference; undoubtedly, the ecological sustainability of life on earth as a whole must be considered an absolute priority; undoubtedly, it is good that the principle of sustainable  development is applied by all the States, even if with differing responsibility by the richer countries; undoubtedly, the life of future generations cannot merely be a  “fashionable slogan” because it should indicate the choices at must be made today in equity and proportionality by the economy and politics.

     Fundamentalist views against globalisation are dangerous: without economic freedom and without democracy there is not only no development but also no environmental protection.

   In the light of these considerations, it seems preferable to consider the right to sustainable development as a new legal principle of international law: the novelty is to cover two real requirements (the environment and development), in relation to their necessary adaptation and reasonable and equitable balancing in individual cases.

   From the theoretical point of view, it seems advisable to define the human right to the environment not only as a procedural right but also a substantive right: the former aspect is already actionable, the latter requires further thought. 

   The necessity of a right to food  and to water of every human being on the planet cannot be denied: instead, we must discuss the extent of this right, and also the active and proper contribution of those who call upon others to recognise this right. 
 

6. Specific initiatives promoted by the Italian Supreme Court 
For over 20 years, the Italian Supreme Court has promoted the environment legally and culturally through various initiatives:

· Institution of a Criminal Chamber that mainly deals with environmental crimes

· Constitution of an National ECO Data Bank, still operating today at the Centre for Electronic Documentation of the Court 

· Participation – delegated by the Ministry of Justice and with the support of the Ministry of the Environment – in a project for a Community Data Bank on the Environment together with IUCN: 15000 abstracts of decisions of European Courts on the environment were collected in both original language and in English. This Data Bank requires up-dating. 

· Institution of a Scientific Secretariat for the Promotion of an International Court of the Environment also accessible to NGOs and individuals (with an appropriate filter, such as a specialised and not special judge) 

· Promotion of International Conferences in Rome, Florence, Venice and Paestum and also in other countries on the subject of the effectiveness of international environmental law with the support of ICEF (International Court of the Environment Foundation) 
 
· Collaboration, through an expert, with the European Community in a research project on the civil and criminal penalties related to toxic waste (in 1988) 

· Collaboration, through an expert, with the Council of  Europe in a research project on the case law related to the application of the Convention of Bern 

· Holding of Environment Days at the Court in 1988-1999-2000-2001, with the publication of the relative Proceedings, in collaboration with the Italian Environmental Protection Agency (ANPA).

7. Conclusion
    It is  very positive that UNEP has organised a “Global Judges Symposium on Sustainable Development and the Role of Law”. 

   The exchange of opinions of the Supreme Courts of Justice of countries from the different continents is valuable in verifying how the principle of integration of the legal systems works in environmental issues. 

   Co-operation is necessary because the role of law must acquire greater force. We must avoid the fact that environmental disputes remain without control and without sanctions.

   This should also take place within the International Community.

   The environmental sustainability of the planet is undoubtedly threatened by phenomena such as: climate change, reduction of  biodiversity, the advance of  desertification, the water crisis and famine especially in Africa, and the increasing number of real or potential disputes over the use of common resources. 

   The principle of sustainability is linked to the very essence of the law as proportion, equilibrium and measure. 

   This is so for all legal systems called upon in the name of the common value of the  environment to enter into a new dialogue in the interests of the sustainability of life on earth and of the life of future generations.

   Global environmental justice is a necessity and also a real opportunity in a globalised world. 

�  The legislative choice, at the highest level, follows a  principle  of integration of legal systems, that also applies to the  environment. With regard to international and Community systems, the State is the point of reference; with regard to the domestic system, the Regions, Provinces and Municipalities or Metropolitan Cities (also having a constitutional dignity and autonomy) have as their only reference the exclusive competence of the State, in the sense that subsidiarity and devolution can and must co-exist with the role of the State.


The State must avoid giving a “centralist” interpretation of its exclusive competence, limiting its role to clear and basic general obligatory policies. The Constitutional Court will not fail to better define the proper and equilibrated interpretation of the rules whenever there is a dispute, above all with the  Regions.





�  D.P.R. from 1 to 6 of 14/01/1972; D.P.R. from 7 to 11 of 15/01/1972;


Law 22/07/1975 No. 382; Law 27/11/1976 No. 894;  D.P.R. 24/07/1976 No. 616. See also Constitutional Law No. 3/2001.





� See document : “La tutela dell’ambiente in ambito difesa” [Environmental Protection in Defence] by the Ministry of Defence in “Giurisdizione e controllo per l’effettività del diritto umano all’ambiente”, edited by  Amedeo POSTIGLIONE – ESI,  Naples, 2001.


� Italian environmental  case law is stored in the data banks of the Centre for Electronic Documentation (CED) of the  Italian Supreme Court, for both  civil and  criminal  as well as administrative law aspects. There are several law journals that deal with  the environment in Italy in which  case law can be found and commented on..


A specific case book was published in  1997 by CEDAM  PADUA, written by Amedeo POSTIGLIONE under the title of “Repertorio breve di giurisprudenza in materia di ambiente”: this was an attempt to give autonomous scientific dignity to case law as a factor in the evolution of environmental law.





�  The first volume published in Italy on  “Diritto all’Ambiente” [The Right to the Environment] was written by Amedeo POSTIGLIONE, Iovene Editore Naples 1982. The same author published another volume in Italy entitled “Il Diritto all’Ambiente” [The Right to the Environment] ROME 1986. The Proceedings of  “The International Meeting on the Human Right to the Environment” 23-25 June 1975 Bonn, organized by the Council of Europe on the Right to the Environment, directed by Alexander Kiss, in collaboration with W. E. Burhenne, IUCN, Environmental Law Centre Bonn – see: Erich Schmidt Verlag Berlin 1976, A-41 – Beitrage Zur Umveltgestaltung.Individualrecht oder Verpliichtung des states?





� Tribunale Amministrativo Regionale (TAR) Emilia Romegna 12/05/1992, Giovannelli v. Provveditorato Regionale Opere Pubbliche e Ministero Lavori Pubblici; TAR Sicilia 9/04/1991 No. 118, Di Blasi v. Comune di Librizzi; TAR Lombardia 26/03/1991 No. 268, Monari v. Ministero Pubblica Istruzione.





� TAR Sicilia 9/04/1991 No.118, Di Blasi v. Comune di Librizzi; TAR Lombardia 7/11/1991 No.809, ANMIC v. Ministero del Lavoro; TAR Sicilia 20/04/1985 No.367, Lo Bianco v. Ministero dell’Agricoltura.


�  Cassazione Sez. III, 11/04/1984 No. 3169; TAR Liguria 27/10/1986 No. 493, Botta v. Regione Liguria; TAR Marche 10/04/1986 No. 97, Perazzoli v. Comune di San Benedetto del Tronto; TAR Lombardia 27/06/1991 No. 490, Azolin v. Comune di Bolgare; TAR Toscana 19/06/1991 No. 303, Vicario v. Comune di Monte Argentario; TAR Abruzzo 20/02/1991 No. 166, Sborgia v. Regione Abruzzo; TAR Lombardia 17/01/1990 No. 15, Sartorio v. Regione Lombardia; Cass. Sez. III 14/04/1984 No. 2448; Cass. Sez. III 52/86 No. 1285, Leone; Pretura Palermo 27/02/1991 Lari; Consiglio di Stato Sez. V 20/11/1089 No. 741, Bernardini v. Comune di Acquasparta; Cass. Sez. III 17/03/1992 No. 590, Ginatta; Cass. Sez. 3 26/02/1991 No. 2603, Contento; Cass. Sez. III 23/10/1989, Cataldi; Cass. Sez. III 10/01/1990 No. 59, Monticelli; Cass. Sez. III No. 1267/96 relativa al WWF; Cons. Stato Sez. VI 72/86 No. 182, Codacons; TAR Lazio 20/01/1995 No. 62 Comitato di Quartiere; TAR Lazio 19/12/1990 No. 2235, Legambiente; TAR Toscana 21/01/1989 No.60020, Lipu v. Regione Toscana; TAR Lombardia 21/03/1989 No. 124, Associazione Italia Nostra v. Comune di Cernobio; TAR Toscana 11/07/1988 No. 1016, Soc. Farmoplant v. Comune di Massa.





� The European Charter of Human Rights of the European Union does not include the human right to the environment this is seen as the result of a mistaken view  (see the study by CEDE Henri Smetz Funchal Juin 2001).


� See the attempt by  FAO to have an  International Code of Condict on the Human Right to Adeguate Food approved by about  800 NGO’s passed and submitted to the Governments at the Conference in  Rome in  June 2002.





� See : “L’informatica giuridico-ambientale in Italia: realizzazioni e prospettive”, by Amedeo POSTIGLIONE, Editore Giuffrè, Milan, 1992.





� See : “La giurisprudenza ambientale europea e la Banca Dati ENLEX della CEE”, edited by Amedeo POSTIGLIONE, Editore Giuffrè, Milan, 1988.





� The Scientific Secretariat was set up under a  Decree of the Chief Justice of the  Italian Supreme Court on 24/09/1991.


� ICEF has published numerous works beginning with the volume: “The Global Village Without”, Giunti Editori Florence,  by Amedeo POSTIGLIONE, presented at the  UNCED Conference, Rio De Janeiro, June 1992.





� See “Controllo dei rifiuti pericolosi in Italia ed in Europa”,  by Amedeo POSTIGLIONE, Edizioni Scienza e Governo Centro Studi l’Uomo e l’Ambiente Padua 1986.





� Workshop on “The Bern Convention and National Case Law: Effecting Implementation”, Strasbourg, 28-28 June 1999 and the Projet “Application de la Convention de Bern et Législations relatives à la conservation de la nature dans les Parties contractantes: compilation de références et résumés de decisions jurisdictionnelles natinales et communoutaires”,  by Amedeo POSTIGLIONE on behalf of the  Council of Europe.





� Let me call your attention to  “Justice and the Global Environment: The Need for an International Court of the Environment”, by Amedeo POSTIGLIONE, Giuffrè Editore, Milan 2001 and the bibliographical notes in it. The text has been translated into English and I hope to be able to have it published as soon as possible. Furthermore, I wish to call attention to the recent initiative proposed by the Italian Government for a Centre for the Prevention and Management of Environmental Disputes which is applauded and seen an important step towards greater protection of  the environment.
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