BACKGROUND INFORMATION

On the State of Legislation and Judicial Practice in the Area of

The Environment in the Republic of Kazakhstan

I. General Information on the Environment in the Republic of Kazakhstan

The territory of Kazakhstan is 2 724.9 thousand square kilometers: from west to east it measures 3 000 kilometers – from the Caspian Sea and the lower reaches of the Volga to Altai, Dzhungar Altai and China, and from north to south it extends 1 700 kilometers from the southern part of the Western Siberian plain and the spurs of the Urals to the Tyan-Shan ranges and the Kyzylkum desert.

The territory of Kazakhstan is in four types of environments: forest steppe, steppe, semi-desert and desert.

The Republic has approximately 85 thousand rives and water reservoirs, including more than 8 thousand rivers that are longer than 10 kilometers.  The longest rivers are the Irtysh (4 248 km., of which 1 677 km is in Kazakhstan), the Ishim (2 541 km., of which 1 781 km. is in Kazakhstan), the Ural (2 428, of which 803 km is in Kazakhstan), the Syrdarya (2 212 – 1 627 km.), the Tobol (1 591 – 682 km.), and the Ili (1 001 – 815 km).

The flora of Kazakhstan includes a significant amount of grasses, a small percentage of trees and a large amount of bushes, subshrubs and other grasses.

Although forest area is 11.4 million hectares, the forest is used mainly for protecting the soil and retaining water (in the mountains and in the steppe) and also for holding sand.

The fauna of Kazakhstan.  The rich variety of natural conditions in Kazakhstan allows for a diverse fauna.  There are 178 types of mammals, 104 types of fish and 1 000 types of invertebrates.  The fauna of Kazakhstan differs widely based on the environmental areas.

With regards to fish and animals for commercial purposes, Kazakhstan is second after Russia.  Of the 22 types of hoofed wild animals found throughout the CIS and the Baltic countries, there are 13 in Kazakhstan (deer, maral, dappled deer, saiga, djeiran, arkhar, kulan, wild pigs and others).

Subsurface resources of Kazakhstan.  Kazakhstan possesses significant potential with regards to natural resources.  Proven reserves of oil, coal, ores of ferrous and non-ferrous metals, and phosphorites ensure the long-term potential of the Republic.  The subsurface resources of Kazakhstan, as a total percentage of CIS countries, are up to 60% of tungsten, 50% of lead, 40% of zinc and copper, 30% of bauxite, 25% of phosphorite, 15% of iron ore and more than 10% of coal.  For gold reserves, the Republic is sixth in the world, for gold in ore it is second after South Africa.

Kazakhstan is one of the world leaders for reserves of oil and gas.  According to studies, reserves of the Northern Shelf of the Caspian Sea are: for oil, three to three and a half billion tones and for gas 22.5 trillion cubic meters.

The country’s industrial sector is dominated by extracting enterprises and enterprises that carry out the initial processing of raw materials.  The main sectors of the economy are the fuel and energy sector, mining and metallurgical, agro-industrial and the chemical sector.

II. Environmental Legislation of the Republic of Kazakhstan

Following the declaration of state sovereignty of the Kazakh Soviet Socialist Republic (October 25, 1990) and the subsequent state independence of the Republic of Kazakhstan (December 16, 1991), significant achievements have been made in enacting legislation in the area of environmental protection.  Such legislation is based on the Constitutions of the Republic of Kazakhstan (1993 and 1995), and taking into consideration the social and economic transformations that have been carried out in the country.

The Constitution of the Republic of Kazakhstan (1995) provides that the land and subsurface resources, plant life and the animal kingdom, and other natural resources are owned by the state.  The government is entrusted with protecting the environment and ensuring that the life and health of humans are protected.

The base law that determines the legal, economic and social grounds for protecting the environment is the Law of the Republic of Kazakhstan of July 15, 1997, “On Environmental Protection.”  In case there are contradictions between this Law and other acts regulating environmental protection, the latter may be applied only after the appropriate amendments are made to the law.

Another important act in the area of environmental protection is the Conception of Ecological Security of the Republic of Kazakhstan, as approved by Regulation No. 2967 of the President of the Republic of Kazakhstan of April 30, 1996.  The Conception provides for a permissive procedure for carrying out production and other business activity which could threaten the ecological safety of the population or territory, requires a state economic and safety analysis of projects, construction programs, and the production of any goods.  These provisions are included in a series of legislative and normative acts which regulate environmental protection relations.

The legal status of certain natural resources and environmentally protected areas are regulated by special legislation.

Land legislation.  The principal areas of land reform are determined by the Conception for the Rational Use and Protection of Lands of the Republic of Kazakhstan for 1994 and 1995 and for the period until 2010 (main provisions), as approved by Decree No. 1149 of the Cabinet of Ministers of the Republic of Kazakhstan of October 11, 1994.

On January 24, 2001, the Law of the Republic of Kazakhstan “On Land” was adopted, in the framework of which a number of normative legal acts operate.

The Government of the Republic of Kazakhstan has approved a procedure for conducting a state land survey and monitoring land, transferring agricultural lands from one crop to another, a statute on the procedure for improving land and a procedure for determining compensation for losses for agricultural and timber production and losses caused to an owner or land user upon taking agricultural or forest land for purposes not associated with agricultural or the timber industry.  The statute on the procedure for the state control of the use and protection of lands, and the procedure for taking, protecting and using polluted and violated lands, as approved by the Government of the Republic of Kazakhstan, are also important for protecting the land.

Legislation on subsurface resources and the use thereof.  Decree No. 1381 of the Cabinet of Ministers of the Republic of Kazakhstan of December 7, 1994 approved the Conception for managing and regulating the use of the subsurface and protecting the subsurface and the investment program for the geological study and exploration of mineral deposits.

The main act in this area is Edict No. 2828 of the President of the Republic of Kazakhstan, which has the force of law, of January 27, 1996, “On Subsurface Resources and the Use Thereof.”

The Government of the Republic has also adopted a number of sub-laws on protecting the subsurface, including a statute on the state control of protecting the subsurface, a procedure for conducting a state survey of buried pollutants, radioactive waste and sewage in the subsurface, and a procedure for issuing permission for building up areas around mineral deposits.  

Important for the state regulation of subsurface use are, as approved by the Government of the Republic of Kazakhstan, a statute on the procedure for conducting a state survey of deposits and discoveries of minerals and a state survey of mineral formations, a procedure for maintaining a state balance sheet of minerals, a state study of the subsurface, geological information held by the state, and a procedure for its use for academic, research, commercial and other purposes, and the state monitoring of the subsurface.

Water legislation.  A Water Code, adopted on March 31, 1993, is in force in the Republic of Kazakhstan.

The Government has approved the Conception for the development of the water sector of the economy and water policy until 2010 and has approved the sectoral program Drinking Water.  

In order to develop the Water Code, the Government of the Republic of Kazakhstan has adopted normative acts concerning the procedure for allowing water reservoirs for special use, a procedure for agreeing to and issuing permits for the special use of water, a procedure for using water for fire fighting needs, classifying water ways as navigable routes, and for using reservoirs for air transport needs.  The Government has approved lists of reservoirs (underground waters) that have health significance for the Republic and reservoirs that have special state significance or special scientific value, the granting of which for use is restricted or entirely forbidden.

Important for the state regulation of water relations are, as approved by the Government of the Republic of Kazakhstan, a procedure for developing and approving plans for the comprehensive use and protecting of water, a procedure for conducting a state water survey, a procedure for the state recording of water and the use thereof, a statute on a procedure for calculating, levying and paying for the use of water resources of surface sources for sectors of the economy of the Republic of Kazakhstan.

Issues related to water protection are reflected in certain normative legal acts, as approved by the Government of the Republic of Kazakhstan, including a statute on water protected zones and areas, and regarding state control of the use and protection of water resources.

Forest legislation.  The principal legislative act with regards to the forest is the Forest Code of the Republic of Kazakhstan of January 23, 1993.

In order to develop the Forest Code, the Government of the Republic of Kazakhstan has approved a procedure for cutting timber in the forests of the Republic of Kazakhstan, major harvest rules for mountainous forests, a temporary statute on the procedure for the holding of timber trading (auctions), a procedure for the use of land parcels for research and cultural / recreational purposes, and rules for hay cutting and pasture of lands in the territory of forests of the Republic of Kazakhstan.

In order to preserve forests, important are, as approved by the Government of the Republic of Kazakhstan, a statute on state forest protection, on the state control of the condition, use and protection of forests, on the structure, contents and procedure for monitoring forest ecosystems, on material liability for violating forest legislation and the illegal harvesting and damage to plants included in the Red Book of the Republic of Kazakhstan.

Legislation on the Animal Kingdom.  The Law of the Republic of Kazakhstan of October 21, 1993, “On the Protection, Replenishment and Use of the Animal Kingdom.”  In order to implement that Law, the Government of the Republic of Kazakhstan has approved lists of types of water animals which are fished and which are endangered, and types and sub-types of animals which are included in the Red Book of the Republic of Kazakhstan, and types of hunted animals which can be harvested on the basis of licenses.

The Government of the Republic of Kazakhstan has approved a procedure for the state recording of animals and conducting a state survey of the animal kingdom, and has approved a statute on the Red Book of the Republic of Kazakhstan.  In addition, it has approved a procedure for granting the right to hunt and rules for the fishing industry and other harvesting of water animals in the Republic of Kazakhstan.

Legislation on Specially Protected Natural Territories.  On July 15, 1997, the Law of the Republic of Kazakhstan ”On Specially Protected Natural Territories” was adopted.  It determines the legal, economic, social and organizational basis for the activities of specially protected natural territories and related natural objects which have special ecological, scientific and cultural value, as acknowledged as being a national treasure of the Republic of Kazakhstan.

Legislation on Atomic Energy, Nuclear and Radiation Safety.  In May 1990 the Decree of the Supreme Soviet of the Kazakh SSR “On Ending Tests at the Nuclear Testing Range in the Semipalatinsk Region and Measures to Protect the Public and Environment in the Region,” was adopted, and subsequently followed by the Edict of the President of the Republic of Kazakhstan of August 29, 1991, “On Closing the Semipalatinsk Nuclear Testing Range.”

On December 18, 1992, the Law of the Republic of Kazakhstan “On the Social Protection of Citizens who Suffered as a Result of Nuclear Tests at the Semipalatinsk Nuclear Testing Range” was adopted.  In order to implement that Law, the Decrees “On the Social Protection of Citizens who Suffered as a Result of Nuclear Tests at the Semipalatinsk Nuclear Testing Range,” “On Additional Measures for the Medical Rehabilitation of the Public who Suffered as a Result of Nuclear Explosions at the Former Semipalatinsk Nuclear Testing Range,” and “On the Program of Measures for the Medical Rehabilitation of the Public who Suffered as a Result of Nuclear Tests at the Former Semipalatinsk Nuclear Testing Range from 1949 through 1990” were adopted.

The Law of the Republic of Kazakhstan of April 14, 1997, “On the Use of Atomic Energy” determined the legal basis and principles for regulating relations in the area of atomic energy.  It is aimed at protecting the health and life of people, protecting the environment, ensuring that nuclear weapons do not spread, and nuclear and radiation safety in using atomic energy.

The Law of the Republic of Kazakhstan of April 23, 1998 “On Radiation Safety for the Public” regulates relations in the area of ensuring the radiation safety of the public for purposes of protecting them from the dangerous effect of radiation.

Legislation on the Quality of the Environment and Emergency Ecological Situations.  On March 11, 2002, the new Law of the Republic of Kazakhstan “On Protecting the Atmosphere” was adopted.  The Law determines measures for protecting the atmosphere, and issues related to the state recording of harmful effects on the atmosphere, the resolution of disputes and liability for violating legislation.

Decree of the Supreme Soviet of the Republic of Kazakhstan of January 18, 1992, “On Urgent Measures for the Fundamental Transformation of Living Conditions for the Public in the Priaral” declared a ecological disaster zone in the Priaral, which encompasses several regions of four then existing regions.  On June 30, 1992, the Law of the Republic of Kazakhstan “On the Social Protection of Citizens who Suffered as a Result of the Ecological Disaster in the Priaral” was adopted.

Decree No. 5.13 of the Cabinet of Ministers of the Republic of Kazakhstan of June 9, 1992, “On Additional Measures for Implementing Edict No. 409 of the President of the Republic of Kazakhstan of August 29, 1991, ‘On Closing the Semipalatinsk Nuclear Testing Range’” declared a ecological disaster zone several cities and regions of four then existing regions.

The Republic of Kazakhstan has ratified 18 international agreements in the area of protecting the environment and the use of natural resources.

1. The Convention of the World Meteorological Organization (1993).

2. The International Convention on Civil Liability for Damages from Oil Pollution (1994).

3. The Convention on the Safety of Organisms in the Sea (1994).

4. The Convention on Bio-Diversity (1994).

5. The Convention on Protecting World Culture and Natural Legacy (1994).

6. The UN Framework Convention on Climate Change (1995).

7. The UN Convention on Desertification (1997).

8. The Vienna Convention on Protecting the Ozone Layer (1997).

9. The Montreal Convention on Substances Destroying the Ozone Layer (1997).

10. The London Protocol to the Montreal Convention on Substances Destroying the Ozone Layer (2001)

11. The Agreement to the Energy Charter and the Protocol to the Energy Charter on Issues Concerning Energy Effectiveness and the Corresponding Ecological Aspects (1995).

12. The Convention on International Trade in Types of Endangered Wild Flora and Fauna (1999)

13. The Convention on Prohibiting the Military and Other Harmful Use of Stimulants on the Environment (1995).

14. The Convention on Access to Information, Participation of the Public in Adopting Decisions and Access to Justice on Issues Concerning the Environment (2000).

15. The Convention on Evaluating the Effect on the Environment in the Trans-Boundary Context (2000).

16. The Convention on the Trans-Boundary Effect Industrial Accidents (2000).

17. The Convention on Protecting and Using Trans-Boundary Waterways and International Lakes (2000).

18. The Convention on Trans-Boundary Air Pollution at Long Distances (2000).

III. Legal Dispute Practice in the Area of Environmental Protection in the Republic of Kazakhtstan

A study of cases for damage due to violating environmental protecting legislation shows that the principal grounds for disputes associated with violating environmental protection legislation are, most of all, enterprises’ failure to comply with ecological requirements for business activity, current standards, and technical conditions and environmental quality norms, as a result of which enormous damage is caused to the environment.  One of the most important factors is the careless attitude of enterprise directors with regards to following the law.

Violations of legislation to protect the environment are found in:

· Releasing into the atmosphere pollutants without the appropriate permit;

· Dumping industrial waste products without permission;

· Dumping into the environment treated drainage with above normal limits for oil products;

· The unauthorized releasing of substances into the atmosphere, etc.

Grounds for bringing suit against the timber industry are in the main leaving partially cut trees and wood waste products, failure to clean up cut areas, and the illegal use of state forest lands.

A study of court cases shows a noticeable tendency of increases of disputes in the area of environmental protection.

As a rule, violators of legislation are large industrial enterprises, companies which engage in using subsurface resources, commercial organizations, or private entrepreneurs which have the right to carry out some kind of activity.

For example, one of the largest companies made an illegal dump of pollutants into the water with water from melted snow.  The cause of this violation was failure to observe the requirements for storing zinc concentrate at an industrial site.  An ecological study found that the damage caused by this was 9 227 940 tenge (59 922 USD).

The same company committed illegal dumps of sewage into a river bed of a neighboring river, and not into a vaporizer pond especially created for this.  As a result, damage was caused in the amount of 13 164 546 tenge (85 485 USD).

Due to the overflow of a large amount of oil products (diesel fuel), which along with water from melted snow entered a ditch, and then the river Ishim, one of the Republican enterprises caused damaged in the amount of 26 922 000 tenge (174 819 USD).

In another instance, as a result of the unauthorized release into the atmosphere of pollutants by diesel power stations of an electric power company, damage was caused, which was recovered for the state budget in the amount of 3 468 377 tenge (22 522 USD).

The absence of permission acquired following the established procedure for the special use of natural resources was not accepted by the courts as grounds for exemption of the natural resource user from making the appropriate payments.

For example, an enterprise that produced heating energy and hot water appealed to the Supreme Court.  The appeal asked the court to reverse a lower court on the levying of 14 426 881 tenge (93 681 USD) for dumping without maximum allowed dumping, referring to the fact that, due to the absence of permission from a regional environmental protection administration for dumping, the enterprise was forced to act due to necessity.

According to legislation, in order to obtain authorization documents, it is necessary to submit a program, that has gone through expert study, for standards for maximum allowed dumping of pollutants of own production.  The defendant did not do this, due to which dumping without maximum allowed norms and permission is not allowed.  In this regard, the ruling of the lower court for the lawsuit of the regional environmental protection administration against the enterprise to recover 14 426 881 tenge (93 681 USD) was left by the Supreme Court without any changes.

Following the procedure established by legislation, payment for polluting the environment above established limits may be levied in increased amounts.

In this regard, according to the Law “On Environmental Protection,” amounts as compensation for damage caused to the environment are levied to funds to protect the environment, while damage caused in destroying fish and other water animals are levied to fishing industry management bodies, and in instances established by legislation – to the legal entity or the individual who suffered the damage.

In determining liability for damage caused by activity that creates increased danger for the environment, courts are guided by civil legislation.

According to the Law “On Environmental Protection”, compensation for damage caused as a result of violating environmental protection legislation are to be made either voluntarily or by a court ruling in accordance with the established rates and methods for calculating damage, and if there are no such established rates or methods – on the basis of actual costs to repair the damage done to the environment.

On the whole, as judicial practice shows us, Kazakhstan courts in considering these types of cases have as a rule made timely and quality rulings on compensating damages due to violating environmental protecting legislation.

