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Introduction 

The State of Kuwait, with a total area of 17,820 km, lies at the head of the Arabian Gulf. It is bordered in the north and northwest by Iraq, in the southwest and west by Saudi Arabia and it overlooks the Gulf to the east. Kuwait has a desert climate characterized by a long, dry hot summer, with temperatures sometimes even falling below four degrees Celsius. The long-term average annual rainfall for the whole country historically was about 176 mm.

The Arabian (Persian) Gulf is 1,000 km by 200-300 km wide, and is oriented northwest – southeast. Very shallow, the average depth is only about 36 m.

The Environment of Kuwait suffered the worst oil pollution events in human history. On August 2, 1990 Kuwait was invaded by Iraqi troops. The environmental damages resulting from the invasion and the subsequent liberation war have affected all ecosystems, as well as human health.
 

Seven hundred and eight oil wells were sabotaged or set on fire. Approximately two to three million barrels of crude oil, burned and unburned, were emitted daily during the liberation war for 300 days. Overall, 70 million barrels of oil contaminated 49 km of the desert as oil lakes. Around 953 km of the desert was oiled from the fallout of oily particles. The oil contamination of the terrestrial ecosystems reached levels on an unprecedented scale in the history of the planet. The impacts on the environment will take decades to partially disappear and their full effects may never be realized.
 

The oil contamination of the sea has had less serious impacts in the Kuwaiti marine environment, and the natural recovery has improved the situation over time. Currently, the coral reefs appear healthy and the quantity of shrimp harvested each year is similar to the ones recorded before the war. These findings do not identify the more long-term impacts of the contamination on marine ecosystems and living species. 
  

Twelve years after the war. The appearance of the environment is much better. The marine resources still have a great potential and are a main contribution to the food supply in Kuwait. The oil production statistics demonstrate that oil production in Kuwait after the war has full recovered.
  

The survey of the existing Environmental Laws and Regulations in the State of Kuwait indicates that there is evidence that some progress have been achieved during the last decade in the field of environment in general. However, these advances have been inadequate in particular in the area of the enforcement of environmental law by the executing Authorities and also due to the reluctance of the judiciary system to play a leading role in the interpretation (open versus conservative) of the present laws pertaining to environment and to the judges’ capabilities in the field of environmental law.
On the National Level

Efforts to strengthen environmental law on the national level in Kuwait have been faced with several obstacles before and after the second Gulf war. The followings are the most importance hindrances:  

1. Policy of the Piecemeal Environmental laws

Environmental laws have been dealt with on the basis of issuing selective laws and regulations to cope with certain and particular situations.  Although Kuwait was one of the first countries in the Gulf to pass Environmental legislation in 1964, the law had only focused on the marine environment. The 1964 law concerning the Prevention of Oil pollution of Navigable Waters which was amended on 1968, 1976 and lately in 1980 by increasing the maximum fine stated in Article (4) imposed on the polluter from 1500 K.D to 40000 K.D.

In 1980, Kuwait issued a new Decree Law N0. 62 regarding Protection of the Environment & The General Policy For the Protection of the Environment. Law 62 consisted of (13) Articles. Article (2) of the law replaces the Committee of the Environment with Higher Council for the Environment (headed by the deputy prime minister).  The Higher Council duty, among other things, is to be in charge with the submission of the General Policy of the Environment and to propose the Draft Laws, Regulations Slandered for the Protection of the Environment. The Council of the Environment has been entrusted with certain functions to enforce the Law and to request the Court pronounce an order extending the sealing of any polluting installation for interim or permanent period.  In 1990 Iraq’s illegal Aggression caused a sever environmental damage and depletion of natural resources of Kuwait, this unprecedented catastrophe, posed a new burden on the national legal system to establishes the legal basis of Iraq’s liability for environmental destruction, although Resolution 678 (1991) of the Security Council and other relevant Security Council Resolutions establishes such liability as well as the international law of war. 
  

2. The Inadequacy of the Environmental Public Authority (EPA) Law

The development of National and international Environmental principles were very essential for the environmental claims and secures Kuwait rights for Compensations pertaining to the environmental damages caused by Iraq’s unlawful invasion and occupation of Kuwait on 2 of August 1990.   A very thorough examination of the existing Laws and Regulations were carried out by the concern Authorities following the liberation of Kuwait.  In 1995, a new Environmental Law was issued establishing the Environmental Public Authority to replace the 1980 Law with limited powers. It consists of (21) Articles and considers the general Legislation for protection of the Environment. The present Law contains several shortages, which hinder the application of the Law in a very effective manner. In addition, the law deals mainly with the structure of the Public Authority and its Functions more than the Protection of the Environment in Kuwait.
  Other areas of the protection of the environment are governed by laws and Regulations, which have been amended consistently to coup with the scientific and economic developments in the Country, example, the law concerning Protection of the Fisheries Recourses of 1980, the law of Kuwait Municipality of 1972, Law of Industries of 1965, the law Concerning the Conservation of the Petroleum Resources of 1973.

Accordingly, Kuwait needs to intensify its efforts to implement the National Strategy for Biodiversity, and to enact new or amend existing environmental legislations. Priority must be given to environmental law research and to the enforcement of the International environmental and Regional Conventions, which become part of its national law after the ratification. 

3. The deficiency of Environmental Judgments 

 The lack of independent Environmental Court in Kuwait has the power to review how environmental laws and Regulations have been applied and have a varied jurisdiction including judicial review and civil litigation on environmental matters, has undoubtedly influence the future development and effectiveness of environmental laws. The Environmental Public Authority is seeking views from Ministry of Justice on the issue of the need for a Court of competent jurisdiction to handle complex environmental matters. However, the issue appears facing several objections and it is very unlikely that such a Proposal will be achieved in the near future.

The question of whether there is a need for an independent Environmental Court to be set out in Kuwait, or a division within the present Courts system has not been settled. It is clear that most of the judgments on environmental cases are not satisfactory due to the traditional interpretation of the Civil & Commercial procedures law and reluctance of the Judges to upheld the environmental aspects of the Case directly but through the evaluation the claims as to whether the administration decisions are in order and legally correct and in the public interest. Example, in recent case related to the prevention of terrestrial damage, the Administrative Court entered into the debate regarding the validity of the authority given to the Under Secretary of the Ministry of Trade & Industry to nullify the Contracts on the basis of the Decision of the Council of Ministers to terminate certain Projects for Public Interest and Public Health and to prevent the depletion of the natural resources. (Including environmental damages). These decisions by the Administrative Court are in favor of the environment in the long term even the Court based its judgment on the discretionary power of the Administration Body for the sound reason e.g. Protection of the environment of Kuwait. 
 

The traditional approach to deal with environmental Cases has been applied in the Civil & Commercial Court when it confronted with environmental Case related with fish mortality in Kuwait on the summer of 2001. The Court reject the Case on the basis that the claimants does not have direct interest in civil litigation against the Defendants (Government Authorities) as required by Civil & Commercial Procedures Law in Kuwait.
 It is clear from the Judgment that the Judges are not aware of the general interest of the Public in conservation of the living resources of their Countries from environmental point of view, therefore, they have as Citizens the constitutional right to seek from the judiciary System for any redress or indemnity for the depletion of Natural Resources due to the negligence of the Polluters of the Kuwaiti Bay which caused the Mortality of the Fishes. 
 

The incapacity of the judiciary system to deal with environmental damages Claims become apparent, from various judgments rendered by the Central Criminal Court and endorsed by the Appeals Court, after enactment of the Law of 1964 as amended in 1968, 1976, and 1980. These Decisions provides the best example of how the Kuwait judiciary address environmental pollution arising from the discharge of oil or oily ballast from oil tankers and Vessels in the Internal waters and Territorial Sea of State of Kuwait. From the Survey of more than (300 Cases), decided by the Court and upheld by Court of Appeals from, 1965 to 2002, it is clear that the penalties provided under the existing law cannot be considered significant, the maximum fines imposed in general for the violation of the Anti- pollution law does not exceed 3000 K.D (10,000 U$).
  For example, Judges does not include in their judgments, restoration of the environment or recovery for permanent damage to the marine environment as well as the depletion of or damages to natural resources, such as fisheries, that have primarily commercial or economic value, however, it is apparent from the current trend in the judiciary system in Kuwait is the non existence of mechanisms for the enforcement of the principles of strict liability for oil pollution of the marine environment in Kuwait, although the criminal responsibility of the polluter in accordance with the 4/1 0f the 1964 law as amended, is based on the presumed liability .
 . The Anti-Pollution Law of 1964 is under review with others Laws by the Preparatory Committee established this year by Public Authority for Environment to Draft a new General Environmental Law for Kuwait 

The fundamental question is whether there is a need for change? What kind of expertise needed in the Magistrate Courts capable to handle environmental cases in Kuwait in future to coup with recent developments in environmental law? 

4. On Regional Level

Kuwait Convention of 1978  & its Protocols

In 1978 Kuwait recognized the important of the regional approaches in protection of the marine environment by calling the eight Countries surrounding Arabian Gulf for Conference in the State of Kuwait. This Regional Conference was under the auspices of UNEP within its Regional seas programme. An Action Plan was adopted with legal component for the Area. The outcome of Kuwait Regional Convention For Co-Operation on the Protection of The marine environment From Pollution was the Establishment of the Regional Organsition for the Protection of the Marine Environment and the development of the Coastal Areas in Kuwait. 

Furthermore, Article 111, Par. (c) of the Convention calls upon the Contracting Parties to develop their National environmental Law.
 In the followings years four Regional Protocols were adopted by the Members of ROPME in accordance with Article X1X of the Convention to stengenthen the Implementation of the Convention. The First Protocol Concerning Regional Co-Operation In Combating Pollution By Oil and Other Harmful Substances in Cases Of Emergency 1978. The Second Protocol deals with Pollution Resulting from Exploration and exploitation of the bed of the territorial Sea and its Sub-Soil and the continental Shelf. Of 1984. The Third Protocol On Combating Pollution from Land- Based Sources of 1989. The Fourth Protocol deals with the Transportation of Hazardous Wastes of 1995.
  

The Arab Regional Center for Environmental Law (ARCEL)

Kuwait, as well as most of the Arab Countries, still lacks a framework for Environmental Law. The existing environmental Law of 1995 deals mainly with the Environmental Managements and outlines the functions of the Public Authorities for the Environment in addition to several Environmental Regulations regarding the conservation of the Natural Recourses. This situation has crucial impact on the role of the judiciary in the development of environmental Cases as it clears from very few court rulings on the protection of the environment, and the adoption of conservative interpretation of the concept of direct interest on the environmental claims and disregard the International Environmental Conventions even if it has been ratified by Kuwait, with the exception to the Cases of the illegal discharge of the oily ballast by the oil tankers in the Territorial and Internal Waters. Therefore, it was essential that the newly established the  Arab Regional Environmental  Law Center on 14 November 2001, (ARCEL) in Kuwait, to include in its programs certain activities for the Judges. The Center of Excellence in environmental law is the first Center in the Arab Region and was established under the IUCN Commission on Environmental Law’s (CEL) programme for the development of regional “centers of excellence” all over world. 

Many activities are planned for ARCEL working in collaboration with many other partner organizations.  For instance, a symposium for judges from the Arab world on the role of the judiciary in developing environmental law has been scheduled for October 26- 28 2002, in Kuwait. This and other activities that have been lined up by the Centre will provide benefits not only to the Arab region, but also to the whole world.

The Conference On the Role Of Judiciary in the Development of the Environmental Law is being convened with a view: 

· To outline the importance role of the judiciary in application of national laws relating to conservation of environment

· To build sold basis for co-operation among judicial bodies in Arab Countries for strengthening the role of the judiciary in conservation of the environment through the application of environmental law at the national level

· To highlight the Kuwaiti Court approach in responding to the environmental   cases on the national level

· To evaluate Kuwaiti Environmental claims before the United Nations compensations Commission for Environmental Damages.
 

· To review International practices in establishing specialized environmental law Courts to settle environmental disputes from around the world and requirements for its success in the Arab Region.  

Conclusion

This paper summarizes the Kuwaiti experience with conservation of the environment through legal instruments on the National and International levels since Kuwait has ratified or signed, more than (28) International and Regional Environmental Conventions. This approach will contribute greatly towards better understanding and appreciation of the importance of the environmental Laws.

Furthermore, strengthening environmental Law programs in Kuwait is probably the most cost-effective way of achieving support for better management of Kuwait environment. In addition, co-operation between the various responsible Authorities involved in the enforcement of the environmental Laws and Regulations is also essential to unify their policies and to develop more effective national programs for the protection of the environment and to enhance environmental law.

Future strengthening of environmental law in Kuwait and in the Arab Countries must take into account the role of the judiciary from the point view of long-term protection of environment. It seems apparent that this important role has not been fully understood at the present particularly by judiciary systems in Kuwait as we have seen above and it is the time that the Kuwaiti’s judges must take environmental considerations into account when rendering judgments on environmental claims.  

� )  For detail study of the Environmental damages of the Second Gulf War, See, the report prepared by Green Cross International.  An Environmental Assessment of Kuwait. Seven Years after the Gulf War. Kuwait Foundation for the Advancement of Sciences. (1998). 





� ) Bertrand Chattier .  GREEN CROSS INTERNATIONAL. 





� )  GREEN CROSS INTERNATIONAL





� ) GREEN CROSS INTERNATIONAL, P. 64 


� ) STATEMENT OF LEGAL JUSTIFCATION IN SUPPORT OF CLAIM FOR DAMAGE TO MARINE AND COASTAL RESOURCES OF THE STATE OF KUWAIT BEFORE THE UNITED NATIONS COMPENSATION COMMISSION. CLEARY, GTTLIEB, STEEN &HAMILTON LAW OFFICES OF DR. BADRIA AL-AWADHI. JANUARY 1997.





�) Articles 2, 3, 4, 5, 6, 7, 8, 15, 16, 17, deals with the structure and the Functions of the EPA and only f0ur Articles concern with the protection of the environment. (10, 11, 12, 13,).  


� ) Court of Appeal Administration Division, Cases Numbers 594/1997 & 88/99 of 1998, 2000.  


� ) Article (2) of Civil & Commercial Procedures of 1980 


� ) Case No.1128 /2001, 29/12/ 2002, Court of First Instants.


� ) The maximum monetary fine in the amendment of the Law in 1976 fixed to 40000 K.D (120,000 U$).  For the summaries of the Cases on Marine Pollution, See, Center for Court Decisions Archives, Kuwait University, � HYPERLINK "http://www.kuwaitcourt.com" ��www.kuwaitcourt.com�





� ) See, judgments, Case No. 98/69, 1632/68, 117/68 Al-Ahmadi. Court of Appeals .1969. Also Case No. 12/ 84 (1984), Case No. 90/92 (1992). Case No. 99/93 (1993) Appeals Court.  





� ) The writer service as the Deputy Executive Director and the Legal Consultant to the Regional Organization for the Protection of the Marine Environment (ROPME) in Kuwait. (From 1986 to 1993).


� ) For detail study on the Legal framework for the Protection of the Marine Environment in the Gulf Region, See, Legal Aspects of Maritime Pollution With Particular Reference To The Arabian (Persian) Gulf.  Dr. Badria Al-Awadhi. PH.D Theses, London University / University College. (1975)  


� ) The United Nations Compensation Commission is a subsidiary organ of the United Nations Security Council. Is was established by the Council in 1991 to process claims and pay compensation for losses resulting from Iraq’s invasion and occupation of Kuwait. Compensation is payable to successful claimants from a special fund that receives a percentage of the proceeds from sales of Iraqi oil. (25%). � HYPERLINK "mailto:UNCCWebmaster@uncc.ch" ��UNCCWebmaster@uncc.ch� 
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