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RECENT DEVELOPMENT IN NIGERIA STRENGTHENING LEGAL AND INSTITUTIONAL FRAMEWORK FOR PROMOTING ENVIRONMENTAL MANAGEMENT

A. Introduction

Until the development of the National Policy on the Environment in 1989, Nigeria had no defined and clearly articulated national policy goals for the nation's environment.

In September, 1988 the Federal Ministry of Works and Housing and the United Nations Environment Programme (UNEP) organised International Workshop on the Goals and Guidelines of the National Environmental Policy for Nigeria.  This marked the first major step taken by a committed administration to readjust the nation's relationship with  its environment based on the principle of sustainable development and proper management of the environment and its resources.

The goals and strategies developed by the workshop were streamlined to meet the particular needs of the Nigerian environment in key areas such as - land use and soil conservation, water resources management, forestry, wildlife and protected natural areas, marine and coastal areas and resources, toxic and harzardous substances, occupational health and safety, energy production and use, mining and exploitation of mineral resources, agricultural chemicals and pesticides, guidelines for public participation, and legal and institutional arrangements for environmental protection.  Ideas and principals espoused by  major international efforts and reports also had significant influence on the proposed goals and guidelines.

The workshop came up with proposed goals and guidelines providing for a new and firm foundation for developing policies, laws and institutions for environmental protection and improvement which the Federal Government of Nigeria adopted and formally made public in November, 1989.  The occasion coincided with the inauguration of the National Council on the Environment and the laying of the foundation stone of the National Headquarters of the Federal Environmental Protection Agency in Abuja.  The then President of the Federal Republic of Nigeria, General Ibrahim Babangida said these events represent:-

"………the consummation of our desire not only to protect our environment as a clean and healthy place for all of us to live in, but more importantly, to preserve it as a worthy legacy to bequeath to our unborn generations.

B. Nigeria's Environmental Laws

Nigeria is a federation consisting of 36 States.  The Federal and States legislative powers are contained in the Constitution of the Federal Republic of Nigeria, 1999 under the Exclusive Legislative List and the Concurrent Legislative List respectively.  While the Exclusive Legislative List applies exclusively to the Federal Government, the concurrent Legislative List is shared concurrently by the Federal and state Governments.  Both the Exclusive and Concurrent Lists do not contain a specific item on protection of environment.  There are however items which are akin to environment under both Lists which can give rise to legislation.

Nigeria was ruled for many years by the military.  During that period the Fedral Military Governments legislated by issuing Decrees while the States Military Governments legislated by issuing  Edicts.  The Federal Military Government had the power to legislate on any subject and once it did so, the Decree had the effect of covering the field.  The Decree could not be challenged in court and it superseded any Edict promulgated by a State Military Government.  In fact such an Edict was deemed to null and void.

It was under this arrangement that most of Nigeria's legislations on environment were promulgated.   The most significant of which are the Land Use Act, Cap. 202, the Fedral Environment Protection Act, Cap. 131 and the Nigerian urban and Regional Planning Decree, 1992.  These legislations now earn their validity as "existing laws" by the provisions of section315 (1) of the Constitution of the Federal Republic of Nigeria, 199 which reads:-

"315 (1) Subject to the provisions of this Constitution, an existing law shall have effect with such modifications as may be necessary to being it into conformity with the provisions of this Constitution….."

C. Trends in Nigerian Environmental Litigation

Prior to the promulgation of the Federal Environmental Protection Act, on 30the December, 1988, environmental legislation was a patchwork of statutes dispersed and tucked into a welter of specific legislations on particular subjects.  Apart from Public health and sanitation matters which were the domain of public law, the rights and duties developed over  many centuries and crystallizing in the law of tort, had been well established and formed the basis of which legal rights and duties of individual and corporate citizens rested in the area of injury to the property and person.  In addition to these common law rights and duties, laws have been enacted to codify the statutory duties of all persons subject to law in relation to others.  Using these laws, the courts were able to award compensation for certain types of environmental damage, as well as pronounce injunctive remedies to arrest the damage in appropriate cases.

In this setting, environmental law as a separate body of laws did not actually exist.  The situation was succinctly put by Burnett Hall in his work - "Environmental Law" 1st Edtion, 1995.


"….the environmental law of the 19th century, both common law and legislation, 

was motivated not by the desire to protect and conserve the environment in the sense of the 20th century's "green movement" but rather emerged (out of necessity) to temper the insanitary living conditions of a rapidly urbanizing nation facing crisis."

Since the frame-work law in Nigeria is very young environmental litigation, in the context of "green movement" is at its infancy.  It may even be said that apart from the environmental agencies the rest of the machinery needed to deliver "environmental justice" in the new context, have yet to be created, in both human and material dimensions.

D. Adjudicatory Capacity 

The ability of the courts to deal with environmental damange or prevention of damage is crucial.  Perhaps the greatest deterrent to prosecution of environmental damage in Nigeria today, is scepticism with which prosecutors are likely to approach the courts having regard to what is known of the judicial posture.   The scientific basis of environmental proof, requires that judges must be willing to assimilate and understand the evidence before them and thereafter apply "new" principles such as sustainable development and other germane environmental considerations, to issues in a way that goes beyong an unflinching devotion to the principles of the law of nuisance, negligence and trespass.

Until recently, it was not so clear whether our courts were ready for adventure in the areas into which environmental litigation is bound to take them.  the decision in question is in respect of the case of Shell Petroleum Development Company Ltd v Councillor F.B. Farah and 7 Ors, (1995) 3 N.W.L.R. (Part 382) 148, where the company was engaged in oil procession, production  and export.  In 1970 there was an oil blow out from an oil well which lasted for several weeks before it was brought under control.  There was extenstive damage to the land used by the plaintiffs for farming and crude oil and other substances were deposited on their adjoining land which they used for farming  and hunting.  The Shell company accepted responsibility and paid to the plaintiffs compensation for the crops and economic tress destroyed by the blow out but paid no compensation for the damage to the land.  The area of the land impacted was over 13 hectares in size.  The company undertook to rehabilitate the land by taking it over and later handing it back to the plaintiffs.  The company commissioned a team of experts for the exercise.  The plaintiffs sent a letter to the company as a result of which the company denied laibility on the basis that the affected land had been returned to the plaintiffs and that compensation of the sum of $22,000 (twenty two thousand pounds sterling) had been paid to each individual plaintiff.  The company's case was that it discharged its obligation since it rehabilitated the land and paid compensation.  It also set up the defence that since the blow out took place in 1970 and the rehabilitation exercise was concluded in1975, the action which commenced by the plaintiffs in may, 1989 that was 14 years after, was statured barred.  At the trial of the case it was agreed by the parties that the trial High Court should appoint experts as referees to confirm if the land in dispute had been sufficiently rehabilitated.  The plaintiffs and the company  were to nominate an expert each.  This was done and the report was submitted by the experts.  By change of counsel, the new counsel  of the company applied to the Court to set aside the experts' report, the trial court refused to do so.  the trial judge found in favour of the plantiffs and awarded substantial damages under various heads amounting to $4,621,307.00 (approximately 2.3 million pound sterling).  The company appealed the judgement but lost in the Court of Appeal.

E. Private Litigation

Private action in environment matters is a subject deserving of an in-depth consideration.  It is a double - headed specie of actions and is one of the tools in which environmental law relies, for its development for a number of reasons.  The two heads of private litigation are:-

(1) Actions relating to injury to private property and other personal rights and

(2) Public interest litigation or "citizen standing."

With regard to issues involving the violation of private right, especially in land and water right, there has been no shortage of cases in Nigeria, seeking declaration, compensation, restitution, injunction and other remedies within our legal system.  These types of actions do very little in exposing or expanding the global issues of environment, even where opportunities to do so exist.

There is paucity of public interest litigation in Nigeria.  A number of factors account for this.  Some of them are because the greater proportion of the citizenry are oblivious of the environmental damage surrounding them especially when the damage is caused by "intangible" process.  The cost implications of legal action including the cost of procuring technical evidence and the remoteness of institutions for redress deter even those who are aware of damage.  Environmental damage palliatives which now exist and the belief that actions instituted against polluting facilities, in which  government has an interest, is perceived as an action against government itself.  It is a combination of these factors that account for the paucity of public interest litigation.

F. Future of Environmental Litigation

With the ever increasing levels of environmental awareness, not only of special interest groups, but also of the citizenry in general, coupled with the rising profile and activity of the Federal and State environmental agencies, environmental litigation is bound to rise.  The increase will be accounted for the instrumentality of command and control methods inherent in power of the State, the populism and altruism of special interest groups and the sharpened attitude of communities and individuals for compensation and remediation.

G. Conclusion

There is no doubt that the legal profession will eventually have its role in our courts, thus affording environmental litigation the opportunity to galvanise the old doctrines of law with the "new"issues, principles and applications of modern environmental law, all within the context of sustainable development.
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