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In New Zealand the legislative foundation for the promotion of environmental management is to be found principally in the Resource Management Act 1991, the Hazardous Substances and New Organisms Act 1996, the Bio-Security Act 1993, the Conservation Act 1987, the Environment Act 1986 and the Energy Efficiency and Conservation Act 2000  The subject of marine pollution is addressed in the Maritime Transport Act 1994.  The Marine Reserves Act 1971 provides for the creation of marine reserves around New Zealand’s extensive coastline.


The Resource Management Act consolidated legislation relating to land and water use and to discharges into the air.  The Act has an important overriding purpose in s.5 which provides:
5
Purpose

(1)
The purpose of this Act is to promote the sustainable management of natural and physical resources.

(2)
In this Act, sustainable management means managing the use, development, and protection of natural and physical resources in a way, or at a rate, which enables people and communities to provide for their social, economic, and cultural wellbeing and for their health and safety while—

(a)
Sustaining the potential of natural and physical resources (excluding minerals) to meet the reasonably foreseeable needs of future generations; and

(b)
Safeguarding the life-supporting capacity of air, water, soil, and ecosystems; and

(c)
Avoiding, remedying, or mitigating any adverse effects of activities on the environment.


The Act also contains an identification of matters of national importance in s.6:

6
Matters of national importance

In achieving the purpose of this Act, all persons exercising functions and powers under it, in relation to managing the use, development, and protection of natural and physical resources, shall recognise and provide for the following matters of national importance:

(a)
The preservation of the natural character of the coastal environment (including the coastal marine area), wetlands, and lakes and rivers and their margins, and the protection of them from inappropriate subdivision, use, and development:

(b)
The protection of outstanding natural features and landscapes from inappropriate subdivision, use, and development:

(c)
The protection of areas of significant indigenous vegetation and significant habitats of indigenous fauna:

(d)
The maintenance and enhancement of public access to and along the coastal marine area, lakes, and rivers:

(e)
The relationship of Maori and their culture and traditions with their ancestral lands, water, sites, waahi tapu, and other taonga.


That part of the Act incorporates other matters to which particular regard must be had.  In s.8 there is a requirement that persons exercising functions and powers under the Act must take into account the principles of the Treaty of Waitangi.  The Treaty, which was entered into in 1840, is often described as New Zealand’s founding document.  It was signed on behalf of the British Crown and on behalf of the indigenous Maori.


The purpose of the Act reflects the report of the World Commission on Environment and Development in 1987 (the Brundtland Report).  It will be recalled that that Commission defined sustainable development as development which met the needs of the present without compromising the ability of future generations to meet their own needs.  The parallel in s.5 is obvious. 


It does need to be emphasised, however, that the Resource Management Act only deals with a small part of the total focus of sustainable development.  The Brundtland Commission explained sustainable development as 

… a process of change in which the exploitation of resources, the direction of investments, the orientation of technological development, and the institutional change are made consistent with future as well as present needs.  


It is also important to note that the Brundtland Report, and indeed the Rio Declaration are concerned with sustainable development whereas the Resource Management Act has as its focus sustainable management.  The difference, perhaps reflects the management emphasis of the Act which will be referred to later.  It is also an acceptance of the much broader approach that is necessary to properly address sustainable development.


The Hazardous Substances and New Organisms Act is of particular significance because of its application to genetically modified organisms.  A new organism is defined in s.2A as follows:

2A     Meaning of term “new organism”

(1)
A new organism is—

(a)
An organism belonging to a species that was not present in New Zealand immediately before 29 July 1998:

(b)
An organism belonging to a species, subspecies, infrasubspecies, variety, strain, or cultivar prescribed as a risk species, where that organism was not present in New Zealand at the time of promulgation of the relevant regulation:

(c)
An organism for which a containment approval has been given under this Act:

(d)
A genetically modified organism:

(e)
An organism that belongs to a species, subspecies, infrasubspecies, variety, strain, or cultivar that has been eradicated from New Zealand.

(2)
An organism ceases to be a new organism when an approval has been given in accordance with this Act for the importation for release or release from containment of an organism of the same kind as the organism.

(3)
Despite the provisions of this section, an organism present in New Zealand before 29 July 1998 in contravention of the Animals Act 1967 or the Plants Act 1970 is a new organism.

(4)
Subsection (3) does not apply to the organism known as rabbit haemorrhagic disease virus, or rabbit calicivirus.


The purpose of the Act is to protect the environment and the health and safety of people and communities by preventing or managing the adverse effects of hazardous substances and new organisms.  Section 7 requires a precautionary approach.  It requires those exercising functions, powers and duties under the Act to take into account the need for caution in managing adverse effects where there is scientific and technical uncertainty about those effects.  It establishes an Environmental Risk Management Authority (ERMA) which has special responsibilities in relation to hazardous substances and new organisms.


The Bio-Security Act 1993 is a more general provision directed at excluding, eradicating and effectively managing pests and unwanted organisms.  It contains extensive provisions relating to the inspection of ships and aircraft arriving in New Zealand and of goods imported to this country and it provides for the preparation of national and regional pest management strategies.  

The Conservation Act 1987 establishes a Department of Conservatrion, the role of which is to promote the conservation of New Zealand’s natural and historic resources.  

The Environment Act 1986 provides for the establishment of the office of a Parliamentary Commissioner for the Environment and the establishment of the Ministry for the Environment.  The purpose of the Act is to ensure that in the management of natural and physical resources full and balanced account is taken of  -

1.
The intrinsic values of eco systems;  and

2.
All values which are placed by individuals and groups on the quality of the environment;  and

3.
The principles of the Treaty of Waitangi;  and

4.
The sustainability of natural and physical resources;  and

5.
The needs of future generations.


The Energy Efficiency and Conservation Act 2000 has as its purpose to promote in New Zealand energy efficiency, energy conservation and the use of renewable sources of energy.  It provides for the setting up of an Energy Efficiency and Conservation Authority and for the preparation of strategies related to the purpose of the Act.

The Maritime Transport Act contains provisions relating to the protection of the marine environment from oil spills and from pollution from ships.  It also contains provisions relating to the protection of that environment from harmful substances, from hazardous ships, structures and off-short operations and from dumping, incineration and storing of wastes. 


One of the special features of the Resource Management Act is that it sets up an independent Environment Court to hear appeals and applications in relation to proposals under the Act.  The matters which come before the Court relate to the use of land, water and air.  The Court consists of District Court Judges as Chairmen and lay members chosen for their knowledge and experience in matters coming before the Court.  Over the years the Court and its predecessors have developed a high reputation for independence and quality of judgment.  There is a right of appeal on questions of law from that Court to the High Court and a further right of appeal from the High Court to the Court of Appeal.  

Most applications concerning resource use are made to and considered first by an elected Local Government Authority - either a District Council or a Regional Council.  Those Councils too have responsibility for the preparation of plans containing policies and rules for the use of land, water and air resources.  There is a right of general appeal from decisions of those Authorities to the Environment Court.  An important feature of the Act and its procedures is the extensive provision made for public participation in resource management decisions.

One of the first steps taken under the Resource Management Act was to prepare a national coastal plan to provide guidelines for the use of the coastal resource.  The policies set have been very valuable in helping direct and control development of New Zealand’s coastline.  Understandably, given the value of that resource, issues concerning the use of coastal land come before the Environment Court on numerous occasions and some have come to the High Court and the Court of Appeal. 


Matters affecting resource management may also come to the High Court as a result of applications for judicial review.  In that way Government decisions at all levels may be reviewed by the High Court.  The right of review relates essentially to procedural matters, but this includes a review of the exercise of discretion.  In environmental cases the exercise of discretion requires the decision maker to be sufficiently informed prior to making the decision.


The Resource Management Act contains provisions relating to the enforcement of environmental requirements including penal provisions.


As might be expected the broad ambit of s.5 and the matters of national interest and other matters which must be taken into account, have led to comment from the Courts.  In New Zealand Rail Ltd v Marlborough District Council (1994) NZRMA 70 the High Court observed that this part of the Act expresses in ordinary words of wide meaning the overall purpose and principles of the Act.  It is not a part of the Act which should be subjected to strict rules and principles of statutory construction which aim to extract a precise and unique meaning from the words used.  There is a deliberate openness about the language, its meanings and connotations which is intended to allow the application of policy in a general and broad way.  


More recently in McGuire and Makea v Hastings District Council and Maori Land Court of New Zealand (a decision of the Judicial Committee of the Privy Council given on 1 November 2001), observations of significance were made by Lord Cook of Thorndon, formerly President of the New Zealand Court of Appeal.  He said:

Section 5(1) of the RMA declares that the purpose of the Act is to promote the sustainable management of natural and physical resources.  But this does not mean that the Act is concerned only with economic considerations.  Far from that, it contains many provisions about the protection of the environment, social and cultural well-being, heritage sites, and similar matters.  The Act has a single broad purpose.  Nonetheless in achieving it all the authorities concerned are bound by certain requirements and these include particular sensitivity to Maori issues.

The last comment was important in the context of that case.

As the above judgment illustrates not all matters coming before the Environment Court concern conventional uses of land.


It has been necessary for the Courts on a number of occasions to determine the extent to which Maori culture and spiritual values should be recognised in Resource Management issues.  As long ago as 1987 it was recognised that the effect of a proposal on the relationship of Maori with ancestral lands must be considered.  (see Royal Forest and Bird Protection Society v Hapgood (1987) 12 NZTPA 76).  It has been held that it is recognised good practice for applicants to consult where proposals may affect matters of Maori interest and concern.  Indeed, the protection of indigenous interests is a feature of New Zealand’s environmental legislation.  I have already noted that the special relationship of Maori with the land is provided for in the RMA and that Act also recognises their role as kaitiaki or guardian.  Similar provision is made in other resource related legislation.


In the decision of Kaimanawa Wild Horse Preservation Society Inc v Attorney-General [1997] NZRMA 356, which involved a challenge to the proposed culling of wild  horses in the Kaimanawa Ranges the Environment Court held that the culling mustering and sale of horses was an activity within the meaning of the Act and that the imposition of a duty to avoid adverse affects on the environment arising from that activity would give effect to the purpose of the Act.


There have been a number of cases concerning the construction of cell phone towers and the radio frequency radiation emitted from them.  In Shirley Primary School v Telecom Mobile Communications [1999] NZRMA 66 the Court held that the purpose of the Act was preventive, precautionary and proactive and that purpose meant that in every appeal there was only one ultimate question to be answered, “Will the purpose of the Act be fulfilled?”  


Similar issues can also come before the High Court in its general jurisdiction.  For example, in Varnier v Vector Energy Ltd (an unreported decision) the defendants sought summary judgment on the grounds that none of the causes of action in the plaintiff’s statement of claim could succeed.  The proceedings alleged that electricity transmission lines emitted electromagnetic fields in excess of acceptable levels and that as a consequence the first plaintiff’s property was not able to be occupied for the purposes of residential accommodation.  It was alleged that the occupants’ health suffered and that electronic equipment within the house was interfered with.  Relief was claimed under the heads of nuisance, trespass, negligence and the principle enunciated in Rylands v Fletcher.  The Court held that it was not appropriate to grant summary judgment, and that there were arguable claims which should go to trial.  


Genetic modification is the subject of intense political debate in New Zealand.  It was a major issue in the recent New Zealand Parliamentary Election.  In 2000 a Royal Commission was established to inquire into and report upon the following matters:

1.
The strategic options available to enable New Zealand to address now and in the future, genetic modification, genetically modified organisms and products;  and

2.
Any changes considered desirable to the current legislative regulatory policy or institutional arrangements for addressing in New Zealand, genetic modification, genetically modified organisms and products.


The Commission was chaired by Sir Thomas Eichelbaum, a former Chief Justice and had as members a medical practitioner, a scientist and a Bishop of the Anglican Church.


The Commission heard extensive submissions and evidence.  Its major conclusion was that New Zealand should keep its options open and should proceed carefully, minimising and managing risks.  At the same time continuation of the development of conventional farming, organics and integrated pest management should be facilitated.  Amendments were recommended to the Hazardous Substances and New Organisms Act and it was recommended that there be established a Parliamentary Commissioner on Bio-Technology modelled on the successful precedent in New Zealand of the Parliamentary Commissioner for the Environment.  An appropriate appointment to that position has now been made.


The Commission noted that debate on genetic modification issues in New Zealand was made unique by the partnership between Tangata Whenua (the indigenous people) and Tangata Tiriti (the rest of the population) created by the Treaty of Waitangi.  The values held by Maori add special emphasis to the ethical and cultural objections many people have to the new technology.  


Matters relating to genetic modification have so far come before the Court on only one occasion.  In Bleakley v Environmental Risk Management Authority [2001] 3 NZLR 213 the High Court was required to consider appeals against the approval by the Environmental Risk Management Authority of an application by the New Zealand Pastoral Agriculture Research Institute Ltd to field test a new organism.  The Authority granted approval.  The High Court held that there was a material error of law in the failure of the Authority to state the criteria of the methodology on which it relied in coming to its decision.  On that ground the decision was set aside.  The Court held that the proper emphasis of the precautionary approach under s.7 of the HSNO Act imposed an obligation to take into account the need for caution in managing adverse effects where there was scientific and technical uncertainty about those effects.
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