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Introduction

Mankind and all flora and fauna are dependent for their survival on perfect ecological balance of nature. The growth of economic power and unbalanced industrial expansion has exerted unbearable pressure on the limited natural resources thereby causing the depletion of such precious resources and depriving future generations of their right to development. Further, such developmental activities result in environmental pollution thereby affecting mankind’s most crucial fundamental right i.e. right to life. Inherent in the depletion of natural resources and environmental degradation is the clear and present danger of threat to the survival of life on the planet earth. It is therefore desirable that mankind may exploit and enjoy the natural resources and carry out development work in a balanced manner with a view to getting optimal benefits and without having to compromise the future of succeeding generations. 

Due to mankind continued and persistent interference with the nature, thanks to the development of science and technological innovations, the problem of environmental imbalance and degradation of the environment have assumed alarming proportions resulting in air, water and soil pollution, desertification, deforestation, and soil erosion.

Development and progress are desirable but must be in harmony with the requirement of maintaining a proper ecological balance of nature. Natural resources are the bounty of nature and should be utilized in a gainful and un-wasteful manner. Nearly one and half century ago, a wise Indian Chief, while responding to an offer of sale of his land to a White man stated:

“How can you buy or sell the sky, the warmth of the land; the idea is strange to us. If you do not own freshness of the air and sparkle of the water, how can you buy them.

This we know, the earth does not belong to a man; man belongs to the earth. This we know, all things are connected like the blood which unites one family. All things are connected.

Whatever befalls the earth befalls the sons of the earth. Man did not weave the web of life; he is merely strand in it. Whatever he does to the web he does to himself”. 

This is indeed a profound statement and epitomize the whole philosophy of the ecological balance of nature. 

International Law

The ever-increasing problem of environmental pollution and degradation of the environment attracted the attention of international community and voices were raised for international efforts to respond to the emerging threat. The international community must be commended for a timely action. It succeeded in convening the United Nationals Conference on Human Environment in Stockholm in 1972 to deliberate upon the issues and problems of the environment. The participating states agreed upon collaboration and co-operation in preparing and launching an action plan to prevent the environmental degradation and preserve the nature. The Declaration issued by the Conference was indeed a laudable achievement of mankind. The Declaration states, inter alia, “man has the fundamental right to freedom, equality and condition of life and bear a solemn responsibility to protect and improve the environment”. The Conference further emphasized upon individual and collective efforts to preserve the environment. 

The Government of Pakistan has actively pursued the cause of environmental protection. It has been party to several international declarations, agreements and conventions on the subject. It signed and ratified the U. N. Framework Convention on Climate Change. It has also ratified the Convention on Biological Diversity. It participated in the 1992 Conference at Rio-de-Jeniro and played an effective role in preparing and finalizing the guidelines for adoption by the member states. Pakistan has also created structures and enacted rules for the implementation of various international environmental agreements such as International Plant Protection Convention, Rome, 1951; Convention Concerning the Protection of World Cultural and Natural Heritage (World Heritage Convention), Paris, 1972; Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES), Washington, 1973; Convention on the Conservation of Migratory Species of Wild Animals, Bonn, 1979; Vienna Convention for the Protection of the Ozone Layer, Vienna, 1985 and many others. 

Domestic Legislation

The Constitution of Pakistan contains provisions for environmental protection and resource conservation. The Constitution mentions “Environmental Pollution and Ecology” as a subject in the Concurrent Legislative List, meaning that both the Federal and Provincial Governments may initiate and make legislation for the purpose.

Several laws exist for the protection of the environment. Some of these laws are Federal and the rest Provincial in character. The important laws on the subject are the Canal and Drainage Act 1873; The Explosives Act 1884; The Ports Act 1908; The Forest Act 1927; The Fisheries Ordinance 1961; The Punjab Wildlife (Protection, Conservation and Management) Act 1964; The Fire Wood and Charcoal (Restriction) Act 1964; Motor Vehicles Ordinance 1965; The W. P. Regulation and Control of Loudspeaker and Sound Amplifier Ordinance 1965; The Agricultural Pesticide Ordinance 1971; The Antiquities Act 1975; etc. etc.

Besides, the Pakistan Penal Code 1861, which is a general criminal law, and applies all over the country, contains specific provisions on the subject. Thus, it prohibits mischief by killing or maiming animals, or damaging works of irrigation or a river or a road or a bridge or drainage or firing explosive substances with intent to cause damage.  The Code also prohibits public nuisance by acting negligently to spread the infection of disease or disobeying quarantine rule or causing adulteration of food or drink or drug, or fouling water or making the atmosphere noxious to health, etc. The promulgation of the Environmental Protection Ordinance 1983 was the first codifying legislation on the issue of environmental protection. This was indeed a consolidated enactment to plug the gaps and remove defects/deficiencies in the legislation. 

The Pakistan Environmental Protection Act 1997

Later, the Government passed and promulgated the Pakistan Environmental Protection Act 1997. The Act is fairly comprehensive, providing for the protection, conservation, rehabilitation and improvement of the environment. It contains concrete action plans and programmes for the prevention of pollution and preservation of clean and healthy environment. The salient features of the law  are:


Salient Features

(1) The Act covers the air, water, soil, marine and noise pollution including pollution caused by vehicles.

(2) The Act provides for fixing the National Environment Quality Standards (NEQS) and their strict enforcement. For default, the Government has been empowered to levy a pollution charge.

(3) The Government has been empowered to issue environmental protection orders so as to effectively deal with and respond to the actual or potential violation of the law leading to environmental degradation.

(4) The law provides for an Environmental Impact Assessment (EIA) of various projects being launched in the country including the construction of roads, buildings, factories or other installations, or any alteration, expansion or repair of the same, or mineral prospecting or mining or quarrying, etc. The law states that no project may be launched without an EIA being carried out and safeguards provided to the effect that the proposed project will not pollute the environment.

(5) The imports of hazardous waste into the country has been banned and the transport of hazardous substances and dangerous chemicals or toxic material or explosive substances etc. has been regulated, through licenses, under prescribed rules and procedure.

(6) To ensure compliance with the NEQS, the law provides for an appropriate mechanism including the installation of devices so as to control the pollution caused by motor vehicles.

(7) A fairly high level body called, Pakistan Environmental Protection Council, headed by the Prime Minister and comprising the Chief Ministers of the provinces, relevant Ministers of the Federal and provincial governments, representative of trade, commerce and industry and members of the academia, has been constituted to formulate policy and provide guidelines for enforcing the law.

(8) For the effective implementation of the provisions of the law, the Pakistan Environmental Protection Agency, headed by a Director General with other staff has been constituted. This Agency is responsible for enforcing the policy and implementing the provisions of the law. On the same pattern, Provincial Environmental Protection Agencies have been created in each province.

(9) There has been established Provincial Sustainable Development Fund, regulated and managed by a Board.

(10) The Environmental Tribunals with exclusive jurisdiction to try serious offences have been provided. The law also provides for the appointment of Magistrates to try minor offences. Appeal against an order/judgment of a Magistrate lies before the Court of Session, whose decision is final. Appeal against the judgment of Tribunal lies to the High Court. Stringent punishment through heavy fine and imprisonment have been prescribed.

(11) The Act also empowers the Federal Government to make rules for the implementation of international environmental agreements and conventions to which Pakistan is a party.  

Application of Law

The Pakistan Environmental Protection Act 1997 has been duly operationalised. The requisite rules and regulations have been enacted including, National Environmental Quality Standards (Self-monitoring and Reporting by Industries) Rules, 2000; Environmental Samples Rules, 2001; Provincial Sustainable Development Fund Board (Procedure) Rules, 2001; Pollution Charge for Industry (Calculation and Collection) Rules 2001; National Environmental Quality Standards (Environmental Laboratories Certification) Regulations 2000; Pakistan Environmental Protection Agency (Review of Capital IEE/EIA) Regulations 2000; Provincial Sustainable Development Fund (Utilization) Rules 2002; Composition of Offences and Payment of Administrative Penalty Rules 2002 and Hazardous Substances Rules, 2002.

The Federal Government has established two Environmental Tribunals one each in Karachi and Lahore. The Karachi Tribunal has jurisdiction over the provinces of Sindh and Balochistan while the Lahore Tribunal covers the provinces of the Punjab and the NWFP. The High Courts have designated senior civil judges as Environmental Magistrates to take all contraventions punishable in respect of handling of hazardous substances and pollution caused by motor vehicles.

Environmental Laboratory Certificate Regulation 2000 has been notified whereby a network of ethnically sound laboratories is being established through out the country. The certified laboratories will be authorized to test environmental samples and assist public and private sector to get their levels of emissions tested.

Role of Judiciary

The judiciary of Pakistan is alive to the situation and has extended a helping hand to the State in achieving the goals of the environmental law. The superior judiciary and in particular, the Supreme Court of Pakistan, has played a positive and constructive role in preventing the degradation of the environment and preserving a sustainable ecological balance of nature. Several judgments have been rendered in cases relating to the prohibition of environmental degradation and maintaining a clean and pure environment. The Supreme Court of Pakistan also resorted to the exercise of extraordinary jurisdiction under Article 184(3) of the Constitution by entertaining petitions pertaining to maintaining clean environment, this being an issue of great public importance. In the case of Shehla Zia vs Wapda (PLD 1994 SC 693) some citizens of Islamabad forwarded a petition to the Supreme Court of Pakistan complaining the construction of a grid station in their locality. The Court formulated 2 questions for resolution: one, first, whether any government agency has a right to endanger the life of citizens by its actions without the consent of such citizens, and secondly, whether zoning laws vest rights in citizens which could not be withdrawn or altered without the citizens consent? The petitioners had relied on Article 9 of the Constitution which guarantees right to life, liberty and security of person. While interpreting this article, the Court observed that the word ‘life’ is very significant as it covers all aspects of human existence. Life has not been defined in the Constitution but it does not mean that it can be restricted only to vegetative or animal life or mere existence from conception to death, the Court added. It went on to state that life includes all such amenities and facilities, which a person born in a free country is entitled to enjoy legally and constitutionally. The Court therefore concluded that a person is entitled to protection of law from being exposed to hazard of electrical magnetic fields or in such hazards which may be due to installation of any grid station, in factory, power station or such like installations. In reaching this conclusion, the Court referred to two international declarations namely the Declaration of UN Conference on Human Environment at Stockholm 1972 and the Rio Declaration 1992 and expressed the view that an international instrument, even if not ratified by the State, is of persuasive value and will be given due importance and weightage. The Court added that the issue of environment protection transcends national frontiers and requires cooperation of nations. 

In another case (PLD 1998 SC 102) the Supreme Court took suo moto notice of a news report to the effect that certain businessmen were purchasing land in the coastal area of Baluchistan for use of dumping hazardous nuclear and industrial waste. The Court asked for a report on the matter from the Provincial Government. It turned out that there was no substance in the report. The Court nevertheless issued directions to the Government that no person shall be allotted land for dumping nuclear or industrial waste. The Court directed that the Government should submit a list of persons to whom land in the coastal area of Baluchistan has already been allotted. It further directed that a condition must be inserted in the agreement of allotment to the effect that the land should not be used for the dumping of nuclear or industrial waste. Furthermore, a similar undertaking was to be obtained from the allottee of the land in the coastal area, the Court concluded.

In another Human Right case (1996 SCMR 543) the Supreme Court directed the Provincial Government of Sindh to take effective measures with regard to eliminating the pollution caused by the smoke emitting vehicles. The Court ordered that all vehicles, whether privately owned or owned by government departments, should be regularly inspected and checked. The Court further asked for emergency checks to be carried for the purpose by the concerned officials. The Court directed that motorcycles and auto-rickshaws must not be allowed to ply without silencers and that the use of pressure horns and multi-tones horns, must be prohibited.

In the case, General Secretary, W. P. Salt Mines Labour Union vs Director, Industries and Mineral Development, Government of the Punjab (1994 SCMR 2061) the Supreme Court expressed the view that the provisions of clean and unpolluted drinking water to the citizens was a fundamental right, enshrined in Article 9 of the Constitution, and that any effort or activity which deprives the citizens of this right is violative of the Constitution. The Court, therefore, prohibited further mining in the area as it may contaminate the water reservoir or water course, used for drinking water by the residents. The Court went on to elaborate that the Constitution provides for the right to life and ensures the dignity of man. With these two important rights, it would be difficult to conceive life in which a person does not get the minimum clean atmosphere and unpolluted environment. The Court further stated that it will not hesitate to stop the functioning of a factory which creates pollution and environmental degradation.

It is obvious thus that the Supreme Court of Pakistan has always sought to enforce the laws and regulations pertaining to the protection of the environment. In reaching its conclusion, the Court has relied not only on the law and Constitution of Pakistan, which are binding on the Court, but has also invoked international conventions, declarations and protocols. In doing so, the Court favoured the international conventions for the enforcement of internationally recognized standards of environmental protection. The issue of protection of environment is of vital importance not only to the people of Pakistan but the people of the world. This issue transcends national boundaries and geographical barriers. There is a growing consensus among the nations, and the people of Pakistan agree with this consensus, that there is a definite need to consolidate and strengthen the environment protection legislation. The judiciary of Pakistan is alive to its responsibility and has played and will continue to play its due role in preventing all forms of environmental nuisance, pollution, degradation and ecological disaster so as to protect and safeguard the ecological balance of nature in our one and only planet, earth. 

