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                  R O M A N I A

SUPREME COURT OF JUSTICE

Present aspects of environmental protection in the Romanian legislation

I. The legislative frame 

1. At present in Romania, there is in place a legislative frame in the  area of environmental protection, based on internal normative acts as well as on many international acts Romania is part of. These latter acts, establishing fundamental human rights, are assimilated as internal laws  and given judicial power, in compliance with the principle provided by article 11 of the Romanian Constitution. 

2.  It is important to emphasize that the Constitution of Romania of 1991, in Headline IV, article 134, paragraph 2, letter e) establishes for the state the obligation to guard  the „ regeneration and protection, as well as the preservation of the ecological balance”, and at letter f), the state's obligation „to create the necessary conditions for a healthy environment”.  At the same time, according to article 41, paragraph 6 of the Constitution, „the right of propriety implies  the protection of the environment”.

3. On the basis of these constitutional dispositions, important normative acts have been adopted, as the Law of environmental protection no. 137/1995, Law no. 193/1996 on Hunting and Game Conservation, the Law no. 197/1996 on Conservation of the Water Resources. 

A special attention has been attached to the continuous improvement of the legislation, through successive modifications and additions to the Law for environment no. 137/1995. An important purpose was to create internal regulations that reflect, as clearly as possible, the international principles in the area of environmental protection and sustainable development, and comply with the United Nations Organization documents and the necessity of controlling the acquis communautaire, in the perspective of the Romania's accession to the European Union. 


Thus, during the year 2002, the Law no. 137/1995  underwent  an important number of amendments and additions through the adoption of the Government Emergency Ordinance no. 91/2002, published in the „Official Gazette" ("Monitorul oficial”) no. 465, 28th of June 2002.

4. The Law nr 137/1995, with all its ulterior amendments and additions, forms the general legal frame in the area of environmental protection and sustainable development.


Art. 3 establishes the strategic principles and elements constituting the regulation:

· The principle of cautious decision making ;

· The principle of pollution prevention, reduction and control, using the best available  technologies for industrial activities posing high environmental risks 

· The principle of conservation of biodiversity and echo-system specific to a natural bio-geographic  area;

· The principle „the pollution maker pays”;

· The elimination of all pollution factors endangering seriously the people's health;

· The creation of a integrated national system for monitoring  the environment;

· The use of the natural resources;

· The preservation and improvement of the quality of the environment and rebuilding the damaged areas;

· The public participation in the decision making process regarding the environment;

· The development of international collaboration in order to assure the quality of the environment.

In accordance with the same article 5, the state recognizes to all persons the right to live in a healthy environment, warranting for this purpose:

· The access to information regarding the quality of the environment;

· The right to associate in organizations defending the quality of the environment;

· The right to reciprocal consultation in order to take decisions regarding the development of environmental policies, legislation and norms, the release of environmental agreements and authorizations;

· The right to address oneself directly or through certain associations to the administrative or judicial authorities for preventing damages or in case that a direct or indirect damage has been produced;

· The right to compensation for the any damage endured.

II. The role of the judicial courts in the area of environmental protection

A) The environmental protection enforcement lies with the authorities of the central and local public administration, as well as for natural and legal persons.


It is significant that the activity of the public administration might be submitted, under the conditions provided by the Constitution and laws, to the control of judicial courts, especially to those of the administrative litigation.

According to Law no. 137/1995, with all its ulterior amendments, it is mandatory to ask and obtain the notification for certain activities or projects or, as the case may be, the environmental agreement or authorization, issued by the public authorities dealing with the environmental protection. 

The judiciary courts are in position to judge litigations generated by the issue, revision, suspension of the environmental notice, agreement or authorization, and litigations are solved according to the Law of administrative litigation no. 29/1990.


It must be noted that the authorization procedure is public. According to article 12 of Law no. 137/1995, recently amended, the information is open to the public in order to allow participation in the decision making regarding the specific activities in the area of environmental protection (in compliance with the provisions of the Convention on the access to the information, the public participation at the decision and the access to justice in environmental matters, signed at Aarhus on 25th of June 1998, ratified by Romania through the Law no. 86/2000). The public access to justice operates also according to the special procedure ruled by the law of the administrative litigation no. 29/1990.


We mention that judicial courts, including the Supreme Court of Justice of Romania has made several rulings on aspects concerning environmental protection and sustainable development, while deciding  on environmental notices, authorizations and agreements cases. On matters of legality  the administrative jurisdictions may not replace the administration in order to rewrite an act, but they may cancel the act or reject the action. The judicial courts have the obligation to present the administrative operations, no matter if they are previous, simultaneous or ulterior to the issue of the contested administrative act (notices, evaluation studies, achievement of the public debate procedure). The judicial courts may also censor the legality of the refusal of an environmental notice, agreement or authorization and may order to the public administration the issue of these acts.


The jurisprudence crystallized until now proves that judicial  courts have assimilated the principles constituting the basis  for regulating the  environmental protection. It also shows that keeping the integrity of the nature and its functional balance is  a fundamental condition  for the development of society and for protecting the health of the population. 


B) The Law nr. 137/1995 also establishes the principle of the civil, contravening and criminal responsibility, regarding the violation of legal provisions in the area of environmental protection. 


In the area of civil responsibility concerning ecological  damage, in contrast to the general regulation of civil responsibility, contained in the Civil Code, the Law nr. 137/1995 establishes two specific principles: the objective responsibility, irrespective of guilt, thus giving  satisfying the fundamental principle according to which “the pollution maker  pays” and the joint responsibility in the case of several authors. 


Another feature of this system of civil responsibility is represented by the setting up of a special case of mandatory insurance allowing the payment of the reparation to be moved from the person responsible for the ecological  damage to the insurance company. In this spirit, the article 81, paragraph 2 of Law no. 137/1995 provides that the  insurance for possible damage to the environment is mandatory “for activities generating a high risk”.


Regarding the access to justice, the law recognizes the right of non-governmental organizations to actions aiming to conserve the environment, to an equal extent of the party enduring the damage. Together with international organizations, on the basis of the fundamental right of people to a healthy environment and to the free access to justice, any person may address oneself directly to the judicial instance in order to prevent damages or in case of a direct or indirect damage already produced (against health, assess or environment).


Romanian jurisprudence hasn't had the opportunity to pronounce itself, until now, in a significant way on the issue of civil responsibility for environmental damage.


Together with the civil responsibility, the Law no. 137/1995 establishes also a contravening and criminal responsibility, considered as a veritable "repressive right of the environment", aiming in first place  for preventing or stopping the actions damaging the environment.


Although the categories of acts, sanctions and procedures are correctly established according to the contravening responsibility and do not raise any special practical problem, the Romanian legislation is incomplete regarding the criminal responsibility, since it does not establish the criminal responsibility of a legal person.

Romanian specialists in the environmental right sustain especially the necessity to regulate the criminal responsibility of legal persons, in case of violation of legal dispositions regarding the environmental protection. It would be necessary to take prohibition measures (as the total or partial, definitive or temporary close-up of an enterprise or as the prohibition of the access on the public markets, limitations regarding some fiscal facilities etc.), to supervise the enterprise, to establish an ecological record. Consequently, the criminal right has to adapt itself to this specific area, not only creating a special category of offenses, but also instituting the criminal responsibility of the legal person for significant ecological offenses. 
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