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 Since the United Nations’ 1972 Stockholm Conference on the Human Environment, Environmental Law has emerged as a distinct field of law in its own right. By the time of the 1992 UN Conference on Environment and Development in Rio de Janeiro, every nation has enacted a prodigious body of environmental statutes, and over 75 States had amended their constitutions to confirm their citizens’ right to a sound environment. Today, in 2002, environmental law is at once the most extensive and most rapidly developing field of law among all fields of law. It has emerged as the foundation, or bedrock, for sustainability. Without a robust system of environmental law, States cannot attain sustainable development. 


It is no wonder, then, that as the field of environmental law matures, it becomes the province of the judiciary around the world. Judges are shaping environmental law no less so than parliamentarians in legislation and diplomats in treaties. Indeed, the courts may have perhaps the most profound influence on attaining sustainable development of all branches of government, since judicial decisions today ultimately shape how future generations regard whether our generation effectively observes environmental law as a guarantor of sustainable development, or fails to do so. In their rulings, courts can and must envision the long-term implications of their immediate decisions. Judges seek to apply basic principles in order to decide disputes that recur over the years, with consistency, to achieve fairness and justice. In the context of environmental law, the courts are applying a jurisprudence has emerged to guide human relations with nature itself.


This paper explores the judicial dimension of environmental decision-making. Three aspects are examined in turn. First, it outlines the distinctive characteristics that distinguish environmental law from other field of law, making its observance of more fundamental importance than is the case with many other fields of law. Second, it reviews the leading basic principles of justice that courts are called upon to apply. Third, in light of these aspects, it outlines how international organizations may be of assistance to the courts as they discharge their important responsibilities with respect to environmental law. 

I. Characteristics that Make Environmental Law Unique 

Among Legal Fields


While environmental law shares many of the same features as all other field of law, it has unique characteristics. First, it evolved in tandem with the maturing of the scientific discipline of ecology, and other environmental sciences. Second, in the space of less than four decades, human society has identified in environmental law a basic set of principles and values that are different from other value system. Third, environmental law has become universal; every society in every nation has found in its traditions the roots of environmental law, and the field has become an important discipline in every land. The rapid elaboration of this field poses some tough challenges, since education and training systems have yet to provide full support for judges and other professionals. An important reason why environmental law has become so widely accepted is that its link to the environmental sciences can be objectively verified, and is not based on an ideological or poorly perceived basis; another reason is that environmental law provides the legal framework for “sustainability” portion of the goal of sustainable development.

 Environmental law operates on a continuum, from the roles of the local authority with its management of local wastes, farmland, forests and fields, through to the regional or national authority with its broader controls over shared river basins and sea coasts, to the biosphere of Earth itself wherein States and intergovernmental organizations endeavor to secure the protection of the stratospheric ozone layer, to maintain migrations of species across continents and oceans, and to abate transnational problems such as the acid rain and persistent organic polluting chemicals from one place to anther. Environmental Law would establish a pattern of stewardship for all human activity, so that the integrity and benefits of natural systems can be sustained from one generation of humans to the next. Environmental law is rooted empirically in what society learns from ecology and other environmental sciences. Environmental laws derive their normative rules from the knowledge derived from ecology and other environmental sciences. 

In short, environmental law seeks to conform the laws of human society to the laws of nature.

The urgent need for refining and observing environmental rules becomes increasingly evident as the trends in environmental degradation deteriorate worldwide. When human society ignores the laws of nature, it suffers predictable consequences. For instance, when Hurricane Mitch in 1998 caused devastation in Central America, the death and destruction produced in the wake of its winds and rain was multiplied by the facts that forest cover in the river basins had been excessively cut, that catchment basins to store rainwater had not been installed. Building on steep and eroded slopes resulted in mud- slides. The intensity of the storm itself may have been exacerbated by the effects of climate changes in the growing differential of air temperatures vis à vis the sea temperature, yielding a more virulent storm. Or consider the collapse of marine fish stocks in the wake of over-fishing, with the resultant loss of jobs and food in several regions. Or consider how excessive use of chemicals in the lower latitudes results in chemical residues finding their way into the Mothers’ milk of the Inuit in the Artic. Similarly, it is troubling that atmospheric emissions from the burning of fossil fuels in northern Asia cause harm from acid rain in South Asia. Europeans still produce acid rain to fall in Scandinavia and several states in the center of the U.S.A. still pollute Canada and the states in the northeast U.S.A., with incremental accumulation of harm to both the natural and the built environment. These recitations of deteriorating environmental trends can be elaborated at length. It is the role of environmental law to reverse such unsustainable and counter-productive conduct.  

The link between sustaining nature and the social goal of sustainable development is evident in each of these examples. Unfortunately, political leaders often sacrifice the productivity of natural systems for the short-term financial gains that excessive exploitation can produce. This is why environmental laws are needed, to guide such political or economic decision-making, and constrain its anti-social excesses. The fact that unsustainable practices still are embedded in economic systems worldwide makes important for courts to understand and apply environmental law. For instance, the failures to observe laws on sustainable ocean fishing have led all nations to the point of crisis. As Sir Crispin Tickell cautioned in the first report of the United Kingdom’s advisory group on sustainable development, some seven year ago, the impending collapse of the world’s fishing stocks looms as perhaps Earth’s most immediate ecological disaster. A part of this is due to over-fishing, and a part is due to human disruption of the phytoplankton on which the food chain for marine fish depends. As recently as 9 August 2002, the National Oceanic and Atmospheric Administration in the U.S.A. reported an evaluation of satellite studies of ocean phytoplankton, showing a decline of 30% in the North Pacific, 14% in the North Atlantic, and a global decline of 8% since the 1980s, when comparable satellite data was available. Not only is phytoplankton important for sustaining yields of fish, but since they account for half of the photosynthesis on the planet, their loss would remove significant amounts of carbon dioxide from the atmosphere, exacerbating global warming.  

Enforcement of an environmental law for what may seem to be a small infraction of rule can be part of a pattern of greater harm. If the environmental sciences teach anything, they instruct us that all natural systems on Earth are inter-related. The cumulative effects of even small emissions from industry and other human endeavors can have severe effects in distant places. Environmental law protects not just the local environmental, but must protect the entire natural fabric of life from harmful human activity. It is for these reason that the International Union for the Conservation of Nature and Natural Resources developed in 1973 the Convention on the International Trades in Endangered Species (CITES), or the United Nations established Part XII of the UN Convention on the Law of the Sea as an environmental constitution for Earth’s oceans, or the UN Environment Programme (UNEP) developed the Barcelona Regions Seas Agreement for the Protection of the Mediterranean Sea and a dozen other regional seas treaties. The “Rio” Treaties of 1992 – the Convention on Biological Diversity and the UN Framework Convention on Climate Change – instruct us that no one nation can defend its natural well-being without there being a comparable defense provided by other nations. In Agenda 21, adopted at the 1972 UN Earth Summit in Rio de Janeiro as the longest “soft law” legal instrument ever negotiated, all nations acknowledge their duties to protect natural systems. Chapter 8 of Agenda 21 encourages all States to further develop of environmental law as a priority.

Each nation has common but differentiated responsibilities for the common natural systems upon which all nations depend. As such, each State’s national laws are part of an international matrix of mutually interdependent undertakings. Thus, when a court interprets its nation’s national laws, it must necessarily take into account this broader context. 

As a distinct field of law that provides the underpinnings for sustainable development, environmental law is not like the more instrumental fields of law. Its status or role is more akin to that ascribed to fundamental human rights. There can be no derogation from fundamental environmental norms. Environmental norms are not just a set of rules that can be changed from time to time, as is often the case, for instance, with commercial laws. Environmental law are grounded on what scientists have discovered about what must be done to maintain Earth’s natural systems, on which human society depends. Although a human legislator cannot repeal the “laws of nature,” those, whose hubris is such that they ignore the environmental sciences when they enact laws that perpetuate unsustainable practices, betray their own ecological illiteracy. 

 The diplomats who negotiated Agenda 21 recognized the importance of the environmental sciences in defining the physical characteristics of sustainability in nature.  In Paragraph 31.7-8, Agenda 21 observed that: “Scientists and technologists have a special set of responsibilities which belong to them as inheritors of a tradition and as professionals and members of disciplines devoted to the search for knowledge and to the need to protect the biosphere in the context of sustainable development. Increased ethical awareness in environmental and development decision-making should help to place appropriate priorities for the maintenance and enhancement of life-support systems for their own stake, and in so doing ensure that the functioning of viable natural processes is properly valued by present and future generations…”  Environmental legislation and treaties are embedded in the teachings of scientists. In turn, the basic principles of environmental law have been formulated in light of what ecology has explained about how nature sustains life on Earth. The World Charter for Nature, adopted by the UN General Assembly (UNGA Res. 37/7, 1982), reflects many of the norms derived from an understanding of environmental scientific knowledge. The 1992 Declaration of Rio de Janeiro on Environment and Development (UN Doc. A/Conf.151/26), also endorsed by the UN General Assembly, contains many of these norms as well. When the courts find they must interpret environmental law,  they need to resort to these underlying scientific and jurisprudential foundations to find guidance for their legal opinions. 

Environmental Law has become a field of law studied by law students in all nations. Regional approaches to environmental law do exist, of course; all law has evolved with distinct cultural differences. For instance, the Asian Development Bank, in cooperation with IUCN and UNEP, this year published a two-volume compendium entitled “Capacity Building for Environmental Law in the Asian and Pacific Region: Approaches and Resources,” with an extensive chapter devoted to the decision of courts in Asia about environmental law. IUCN, UNEP and the Faculty of Law of the University of Kuwait have launched the Arab Regional Centre for Environmental Law (ARCEL) and next October will convene the first meeting of judges from the Arab region on environmental law; IUCN has published a study entitled “Environmental Protection in Islam”(1994) and ARCEL is examining how to enhance the rule of environmental law in Islamic States. In China, Wuhan University has hosted a national Environmental Law Institute for over two decades, and many more recent environmental law centers now exist in the Pacific region, Africa, North and South America, and East and West Europe. What is remarkable about these many regional efforts at environmental law education is not their distinctive regional characteristics, but rather that together they all share a common set of values about the law and nature.

II. Fundamental Principles of Law Within Environmental Law

The common but differentiated responsibilities of States for sustaining the environment are made clear through the basic principles, the framework legislation, and the normative prescriptions of environmental statutes. All States share a common set of environmental values. The different geographic locations, developmental conditions, or environmental contexts give rise to differences in how the responsibilities are made specific. Environmental law reflects the shared or common responsibilities, just as it prescribes the different responsibilities that each State has for implementing those shared duties.

Courts in every nation can and should recognize and observer this body of common environmental law principles. Many courts, for instance the Supreme Courts of States such as India (e.g. M.C. Mehta v. Kamal Nath and Others, 1977, SCC 388) or The Philippines (e.g. Oposa v. Factoran, GR No. 101083, 1993) have already given effect to these principles and elaborated upon their meaning.  

While a full dissertation on these principles is beyond the scope of this paper, it is necessary to briefly note some of the leading jurisprudential norms of environmental law as follows:

There is a fundamental right, in each human and in other living beings, to live in the conditions that sustain their biological and social well being, variously described as the right to life. This means that potable water, breathable air, and the enjoyment of natural beauty are birthrights of individuals. Where ambient environmental conditions deny individuals these rights, it is the role of environmental law to restore such conditions. This right to a healthful or sound or sustaining environment is now accorded in the constitutions of over eighty nations, as well as being recognized internationally in The World Charter or Nature or the Rio Declaration on Environment and development. Further proposals for restating these norms, such as the “Earth Charter” under study by the IUCN, acknowledge this right even more explicitly. When called upon to address this issue, the highest calling of courts is to acknowledge and elaborate upon the application of this basic right.

From this fundamental right, other principles are derived. One aspect of such norms concerns environmental ethics toward nature itself; human society exists within nature. Another aspect addresses the duties of environmental equity within human society; human society has a duty to treat every individual person’s environmental needs equitably. Each of these two aspects calls upon judges to envision the wider application of the specific dispute before them. Each aspect may be described as follows:

(a) Environmental ethics: One ecologist’s seminal philosophical statement of the former is Dr. Aldo Leopold’s “land ethic” (A Sand County Almanac, Oxford University Press, 1948):  “An ethic, ecologically, is a limitation of action in the struggle for existence. … All ethics so far evolved rest upon a single premise: that the individual is a member of a community of interdependent parts. … The land ethic simply enlarges the boundaries of the community to include soils, water, plants, and animals, or collectively: the land.” A number of courts have acknowledged the “land ethic” and made it a rule of decision. Judicial decisions need to be conscious of their role in advancing environmentally ethical conduct.  

(b) Environmental equity: If all life deserves respect, then so to do all humans. Unfortunately, the distribution of environmental well-being, like the distribution of other forms of wealth and material resources within human society, is uneven, within States and among the developed and developing regions of States. These issues are addressed by norms of distributive justice. Environmental equity seeks to ensure that differences benefit the least well off; it is not fair to locate a hazardous waste processing facility only where poor people live; nor is it fair to let sea levels rise with global warming so that small island states, and low lying coastal areas, are inundated, while emissions from fossil fuels on higher lands continue unabated.  Since exposure to risks or access to benefits cannot be distributed equally across all nations or around the world, distributive justice would ask how should they be shared. Environmental equity also encompasses inter-generational equity; the current generation should not consume or harm natural on which future generation depend. While courts are called upon to make decisions in the context of concrete disputes, each court needs to understand that its decision is contributing to a broader understanding of how distributive justice is to be defined for achieving environmental equity. 

Beyond such these fundamental aspects of justice, a further set of more specific environmental principles exists that courts are called upon to refine and apply. For instance, the Precautionary Principle calls upon decision-makers to take precautionary measures to protect nature or human environmental health even before the full threat of the potential harm is known; ignorance of the scope of possible harm can never be a reason to delay taking protective measures. The most pervasive legal means for giving effect to the Precautionary Principle is the duty to undertake Environmental Impact Assessment (EIA). At the 1992 UN Conference on Environment & Development, in Principle 17 of the Rio Declaration, all States were enjoined to use EIA in their national decision-making. Ever since EIA was first enacted in 1969 in the National Environmental Policy Act in the U.S.A., it has become a standard tool for nations in all regions. The European Union has required it by Directive since 1985, and it is now a part of international treaties (e.g. Article 206 of the UN Convention on the Law of the Sea, and in the 1998 Åarhus Convention on Access to Information, Public Participation in Decision-making, and Access to Justice in Environmental Matters). EIA works effectively only when the courts require strict and full observance of its requirements. Judicial decisions in many States have enforced EIA laws, e.g. Shehla Zia and Others v. WAPDA, Pakistan L. D. 1994, SC 693; Calvert Cliffs’ Coordinating Committee v. US Atomic Energy Commission, 449 F. 2d 1109 (DC Cir., 1971).

Another well recognized norm is the “Polluter Pays Principle.”  The person or enterprise or national emitting the pollution has the duty to either prevent it or pay the costs associated with ameliorating its negative consequences. At the national level, most environmental laws require those who produce wastes to minimize or eliminate their wastes. The Polluter Pays Principle reflects a well grounded sense of fairness about who bears the burdens and benefits of potential pollution. When a polluter dumps unwanted and harmful wastes on others, not only is recipient of the waste injured, but the producers of the pollution (or purchasers of products made with pollution) are saved the costs of abating or averting the production of the waste in the first place. When courts enforce pollution laws, they give effect to the Polluter Pays Principle, and cause producers of waste to internalize the costs of coping with the wastes. This judicial enforcement, in turn, induces such polluters to avoid creating the wastes in the first place, and produced a sustainable economy.

At the level of international public law, these principles are embodied in the Principle of Good Neighborly Relations. For instance, in Principle 21 of the Stockholm Declaration on the Human Environment, it was acknowledged that while States have the sovereign right to develop their resources, no State may do so in such a way as to harm the environment of another State. This norm is enforced by national courts when they enforce rules that would prevent pollution that harms other states, as in transboundary water pollution. It will be applied in due course to the precursor emissions causing acid rain or climate modification just as it is does to the emissions within a State of Chlorofluorocarbons (CFCs) that harm the Earth’s stratospheric ozone layer. 

Finally, courts are the guarantors of the Principle of Public Participation in governmental decisions that affect the environment. Principle 10 of the Rio Declaration on Environment and Development underscored the right of those whose environmental well-being is affected to be involved in decision-making. Courts can ensure that all stakeholders are heard, and hold administrator responsible for consulting all interests concerned. This begins at the local level, and courts need to enforce the rules for devolved collaboration in environmental decision-making. EIA is one example of such a procedure. In Brazil, the Ministerio Publico is charged with appealing to courts on behalf of the public interest. In Common Law jurisdictions, the role of courts in response to citizen suits and public interest litigation is critical to ensuring this right. Special constitutional rules, as in the citizen’s right to request and be given environmental information under the Constitution of the Russian Federation, also reflect this basic right.

Naturally, there will always be some tensions and difficulties in courts giving effect fully to these principles. Of course, where public or governmental support for the courts is weak, the enforcement of environmental law in turn will be weak. The legal community concerned with environmental law needs to be equally concerned with the health and integrity of the judiciary in each State. Without an independent and strong court system, the rule of law falters and sustainable development is unattainable. As Dr. Parvez Hassan, former chair of the IUCN Commission on Environmental Law, has written: “Good governance is important to any effort toward sustainable development. There is a need to facilitate the devolution of power and empowerment of stakeholders, particularly women.” (“Road to Johannesburg,” DAWN, 15 June 2002). Moreover, when courts recognize and adhere to fundamental principles, they derive greater strength from the integrity of their positions. Through observing environmental principles, courts themselves build up their own strength and further sustainable development.

The scope of each Court’s power is limited to a finite geographic region, and is often subjected to appeals to higher courts. Court decisions may be nullified in some instances by parliamentary or executive authority. Nonetheless, since the natural environment extends across borders and beyond all nations, it is incumbent on courts to recognize that each must act to protect the environment, as it actually exists in Earth’s biosphere. It is sophistry for a court to pretend that pollution stops at the border of its jurisdiction. Many national courts have, for instance, required that EIA in one State study the adverse environmental impacts in another State and examine ways to avoid producing such impacts.

Environmental disputes are often charged with controversy. The intensity of the argument cannot be allowed to cloud or obscure the application of the basic environmental principles involved.  Judges need to take the broad view, and look to norms of environmental justice in making their decisions. The longer, biological, sustainable view will be remembered by present and future generations, not the short-term, immediate allocation of each party’s interests in an unsustainable natural resource use. This wider public environmental interest should provide the foundation for the judge’s decisions. The highest role of the Courts is to integrate these broad considerations of environmental justice into the more parochial and narrow controversies that come before them. Courts cannot do so when they countenance loop holes that cause pollution to continue, or allow past pollution to persist unabated.  Politicians may well behave with such expediency, but this is not the traditional role for the judiciary.

III. Facilitating Judicial Leadership in Applying Environmental Law

For Sustainable Development

Since the basic principles of environmental law can be identified within legal systems all around the Earth, the decisions by courts in each region are naturally of considerable interest and potential use to judges and legal scholars and lawyers in other regions. Comparative law techniques are of particular use in environmental law for three basic reasons. First, the natural and physical sciences do not vary from nation to nation; the scientific “laws” of ground water hydrology or the effects of chemicals or ecological systems are constant around the world. Second, human conduct and impacts of technologies tend to be the same from land to land; it is human nature for people to make the same sort mistakes in each country. For example, examples of urban concentrations of the exhausts from the internal combustion engine, “smog,” or burning of plastics, or unplanned urban sprawl, are found in practically all nations. Third, over 300 environmental treaties now link the frameworks of national environmental laws world-wide; environmental laws tend to be similar in each nation. Environmental law has the same general framework in every country.

Whenever a judge in one region has occasion to apply and refine the principles of justice, and in particular the environmental principles, that reasoning of court’s decision will have bearing on how to resolve similar problems arising elsewhere. In order to facilitate the sharing of judicial decisions on environmental matters, the International Union for the Conservation of Nature and Natural Resources (IUCN), through its Environmental Law Programme, has prepared a portal on the Internet. Justice Paul Stein, of New South Wales, Australia, a member of the Commission on Environmental Law of IUCN, has agreed to assist in developing the international forum of judges that can oversee this judicial service. The UN Environment Programme (UNEP) and IUCN will cosponsor this new Internet portal and web site, which is being unveiled on August 19th at this Global Judges’ Symposium on Sustainable Development and the Role of Law. IUCN’s Environmental Law Centre, headed by John Scanlon, in Bonn, Germany, has undertaken to develop and maintain this new Internet portal and website. It is available to judges directly, anywhere in the world. 

IUCN, founded in 1948, established its Environmental Law Programme in 1965. Its Commission on Environmental Law operates in most nations of the world. Over the past several years, IUCN has been co-operating with the UNEP in the development of environmental resources for use by the judiciary, and in October 2003, IUCN and UNEP will cosponsor meetings with judges in the Arab world in Kuwait and in West Europe in London. Further regional meetings are planned. Beyond the establishment of the Judicial Internet Portal, a range of scholarly legal publications and seminars are being planned. Topics include, for instance, such topics as: the judicial techniques appropriate to enable courts to establish or find facts about environmental conditions, using expert evidence and scientific expertise; the mandates and competence of special tribunals for environmental law enforcement or dispute resolution; procedural issues concerning appeals from specialized environmental courts to appellate courts of general jurisdiction; when and how courts can design and oversee remedies to restore damaged ecological systems; patterns or guidelines appropriate to consider for the imposition of financial penalties, and length of incarceration, when sentencing  individuals and companies convicted of criminal violations of environmental laws;  which international environmental laws have direct application within a State, and are appropriate for direct application by national courts as legal norms ergo omnes, or otherwise. IUCN and UNEP will be consulting widely with judges around the world to refine these proposals and develop legal references and seminars for judges as the courts may request them.

Inevitably, the ends of justice are best served, and the rule of law most effectively affirmed when the rulings of courts guide and educate society toward respecting the fundamental elements of justice. This is no less true for environmental law than in the case of fairly applying family law, ensuring the safeguards of criminal procedure, respecting human rights law, or securing honest commercial transactions. Since the1972 UN Conference on the Human Environment, and certainly since the 1992 “Earth Summit” in Rio de Janeiro, the international community has come to recognize that environmental norms are basic to life on Earth for all. Without the informed decisions about these norms by judges worldwide, environmental justice will be denied. 

It is evident today that nations cannot attain sustainable development unless the courts in all regions come to apply consistently the fundamental environmental principles of law and to enforce the common but differentiated responsibilities that each State has embraced for the stewardship of Earth. As a global environmental jurisprudence becomes better reflected in the practice of courts everywhere, justice will be served, and all people will be immeasurably closer to attaining the goals of sustainable development.
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