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Present and future role of the judiciary in ensuring sustainable

development through the strengthening of state institutions 

at the national level


The international community is making concerted efforts to find ways of striking an optimal balance between the competing demands of economic development, the maintenance of social stability and the promotion of sustainable development. These include the development of legal and law-enforcement institutions. 

As the world enters the twenty-first century, law is increasingly ridding itself of the constraints and conditions placed on it at the national level and becoming more and more international. This process is manifested both in domestic legislation and in the norms of international law. The role played by international judicial institutions and by the judiciary within each country is growing stronger and stronger.


There are comparable trends in the Russian Federation, too. Article 2 of the Russian Constitution states that the highest value is to be accorded to the person, and to his or her rights and freedoms. It is the obligation of the State to recognize, uphold and protect human and civil rights and freedoms. Upholding human rights and strengthening society are essential prerequisites for sustainable development. The Russian Federation is a social State with a policy geared towards the creation of conditions propitious to a decent life and the free development of its population; land and other resources are used in the Russian Federation as the basis for the life and activities of the peoples who inhabit the areas in question; in the Russian Federation, human rights and freedoms are recognized and guaranteed in accordance with the universally proclaimed principles and norms of international law. All citizens are declared equal before the law and the courts. The provisions of the Russian Constitution stipulate that the Constitution has supreme legal force and is directly applicable throughout the territory of the Federation. The universally recognized principles and norms of international law and the international treaties of the Russian Federation are an integral part of its legal system.


This also applies fully to issues relating to protection of the environment and of the country’s ecology – vital factors in ensuring sustainable development.


On 4 February 1994, the President of the Russian Federation ratified the basic principles of the Russian Federation’s state strategy to protect the environment and ensure sustainable development. The Russian Government has adopted a blueprint for the country’s transition to sustainable development. This blueprint is geared towards a balanced approach to the task of safeguarding a favourable environment and preserving the country’s natural resource potential, so as to meet the needs of  present and future generations of its citizens. The issue of sustainable development has been debated at parliamentary hearings in the State Duma.


A range of legislation has been adopted in the Russian Federation relating to the environment and measures to protect citizens from the consequences of its destruction. These include statutes on the destruction of chemical weapons, the protection of atmospheric air, the health and epidemiological well-being of the population, protection of the environment and others.  They cover all the modern environmental standards accepted by the international community, reflect the goals and priorities of economic activity and ensure that both the tasks of protecting the environment and those of sustainable development are accomplished.


The measures adopted in the Russian Federation to tackle the issue of sustainable development are fully consistent with the provisions in the Rio Declaration on Environment and Development, adopted on 14 June 1992, as well as those of the United Nations Millennium Declaration of 8 September 2000. 


In pursuing the goals of sustainable development, increasing importance attaches to efforts to ensure the safety of the public and to protect it from criminal behaviour, and to combat terrorism and all manifestations of extremism.


In the Russian Federation, the legal framework for the fight against terrorism is provided by the country’s Constitution, the federal statutes, the universally recognized principles and norms of international law, the international treaties of the Russian Federation and the legislation adopted pursuant to those treaties by the Federal authorities. Thus, in 1998, the Federal Terrorism Act was adopted, which interprets terrorism in an extended manner, as one of the most dangerous forms of violence, involving the death of people, the inflicting of considerable harm or the emergence of other socially dangerous consequences.


Russian criminal law proceeds on the assumption that terrorism is a multifaceted phenomenon and, for that reason, alongside the offences listed above, the category of terrorist crimes includes the destruction of energy supply systems and vital supply links to settlements and enterprises, the contamination of areas with radioactive or poisonous substances, the propagation of epidemics or epizootic diseases, and the causing of accidents and floods. Terrorism and the terrorist acts of which it is made up are categorized as serious and especially serious crimes, the commission of which entails strict punitive measures, even including life imprisonment.


A serious peril is also posed by extremism, particularly in its most pronounced forms, involving the use of violence to attain goals, the formation of armed units, the fostering of aggressive forms of behaviour, discrimination between people on ethnic grounds, and the fomenting of ethnic, racial or religious hatred or division. Earlier this year the Russian Federal Assembly adopted the Extremist Activities (Countermeasures) Act, designed to step up the campaign against this dangerous phenomenon.


As already noted, any effort to tackle the problem of sustainable development must go hand-in-hand with improving the institutions of State authority and enhancing the role of the law and of law-enforcement measures.


Pursuant to the Constitution, state power in the Russian Federation is exercised on the basis of the division into the legislative, executive and judicial branches. In this division, the judiciary is an autonomous branch of state power and exercises its own powers through the system of justice.


Efforts are made not only to protect citizens from the unlawful acts of other persons (including decisions by the authorities and administrative bodies), but also to safeguard the law itself from laws and subsidiary legislation that are themselves in breach of the law.


Russian judges have the power not only to refrain from applying the laws of the constituent entities of the Federation and other laws and regulations which are in breach of the country’s Constitution, but also to review their consistency with federal law. If any inconsistency is identified, the statute or regulation in question may be declared unlawful and no longer applicable. In other words, as well as considering traditional criminal and civil cases, the judiciary in Russia is responsible for reviewing the legislative substance of statutory and regulatory instruments issued by the legislative and executive branches.


There are two ways in which this judicial review process is carried out:


First, in the form of mediated checking of legality: this applies where, in the consideration of specific cases, the court comes to the conclusion that a statute or piece of subsidiary legislation being applied or deemed applicable is not in line with the Russian Constitution or universally recognized principles and norms of international law, or with a statutory instrument of a higher level. Decisions in such cases are taken in accordance with the Russian Constitution or statutory instruments with equal or subsidiary legal force to that of the Constitution.


Second, in the form of theoretical checking of legality: this applies when the substance of a case involves the challenging of a statutory or regulatory instrument, or an application or recognition that the act is inconsistent with federal law. Once the court has accepted the merits of the challenge, the disputed statutory or regulatory instrument is deemed invalid and no longer applicable.


This aspect of the authority of the judiciary is of particular significance in the Russian Federation, since the strengthening of the federative system is a vital factor in ensuring the country’s sustainable development. This is all the more important at a time when the country is being integrated into the global legal system. Obligations entered into on joining the United Nations, the Council of Europe and other international organizations require the Russian Federation to ensure that its domestic legislation and the manner in which it is applied within this single and uniform legal space should comply to the maximum extent with modern international standards, fundamental principles and the norms of international law. The process of judicial monitoring helps strengthen the role of the judiciary in the state machinery of the Russian Federation and enhances the standing of its law.


The ability of courts correctly to perform all their tasks is only possible in a situation where the judiciary is genuinely independent and self-standing.


A process of judicial reform is under way in the Russian Federation. Its primary outcome so far has been the confirmation of the independent and autonomous status of the judiciary in the country's state machinery. Today, the judiciary in Russia has all the essential attributes of state authority. It serves as a stabilizing force in the State, capable of safeguarding civil rights and freedoms and protecting society from civil conflicts.


As part of the reform process, attention was given to the need to facilitate access to justice. Citizens, legal entities and voluntary associations have been given virtually limitless possibilities to restore violated rights and lawful interests through the courts.


At the same time, the decision to strengthen the judiciary and to enhance its role in the country's state machinery and in the process of upholding the rights and freedoms of citizens has necessitated efforts to raise the status of judges. Judges have sole responsibility for the exercise of judicial authority and they must therefore be furnished with real guarantees of their independence.


To this end, the Status of Judges Act has been adopted in the Russian Federation. This statute makes provision for such guarantees of the independence of judges as their irremovability; a legally prescribed procedure for the administration of justice; the prohibition, under threat of prosecution, of absolutely any interference into the process of the administration of justice; the inviolability of judges; a system of judges' collegial bodies; and the provision to judges by the State of social security and material allowances commensurate with their elevated status.


Judges may not be parliamentary deputies, join political parties or movements or engage in any business activity. In this connection, I should point out that the lower house of the Russian parliament – the State Duma, in which there is a range of diverse political groups and party factions – does not participate in the process of appointing federal judges and this also serves to guarantee that judges will not be appointed in accordance with political or party affiliations.


The requirements and orders of judges handed down in the exercise of their duties are binding on all state bodies, voluntary associations, officials, legal entities and individuals without exception. Failure to comply with the requirements and orders of judges will entail the liability established by law.


The Status of Judges Act incorporates virtually all the positive experience accumulated by democratic institutions in their endeavours to uphold the principle of the independence of judges, the principle that safeguards the right of every citizen to a fair hearing by an independent tribunal (as enshrined in article 14 of the International Covenant on Civil and Political Rights and article 6 of the European Convention for the Protection of Human Rights and Fundamental Freedoms). In this process, the measures adopted with a view to strengthening the independence of judges have been designed not to confer special benefits and privileges on judges, but to strengthen the guarantees of the judicial protection of civil rights.


Of particular importance among the measures taken to guarantee the independence of the judiciary is the decision to provide financial and logistic support from the federal budget for the work of judges. This support was previously provided through the system of the Russian Ministry of Justice – in other words, through the executive branch – which somewhat undermined the independence of judges and meant that their requirements were not always met, with detrimental consequences for the justice system. In order to give effect to the constitutional principle of the separation of powers, the functions of ensuring the work of the courts were withdrawn from the Ministry of Justice and legislatively placed under the direct control of the judiciary itself. A judicial department has been created under the Supreme Court of the Russian Federation, which, together with its branches and divisions in the various constituent entities of the Federation, is responsible for providing financial, organizational and material support for the work of judges and the judicial collegial bodies and assigning them professional staff.


In addition, under a legislative initiative taken by the Russian Supreme Court in January 1999, a federal statute been adopted, entitled the Judicial System (Funding) Act, which establishes the fundamental principles for the funding of the courts. Under the act, the Government is prohibited from making any cuts in budget expenditure on the funding of the courts, irrespective of any revenues that the courts might receive. It is also stipulated that budget reductions may only be made with the consent of the National Judicial Conference.


Now that the judicial department has been created and legislation adopted on the funding of the courts system, the procedure for ensuring the proper operation of the courts has started to respond more fully to the needs and interests of justice. The measures that have been adopted have helped strengthen the independence of the courts from other powerful state structures and to foster the necessary conditions for the full and independent administration of justice. Since 1998, funding for the courts has steadily increased.


The formation of a legal framework for the justice system is also of great importance for ensuring sustainable development. Legislation has been adopted in the form of the Judicial System of the Russian Federation Act, which regulates the way the federal courts system operates and determines its role and place among the various institutions of state power. 


The act lays down provisions on the independence and autonomy of the judiciary. It stipulates that, in the Russian Federation, the administration of justice is the exclusive province of the courts established in accordance with the Constitution of the Russian Federation and federal constitutional law. The creation of extraordinary courts is prohibited.


Like the other branches of state power, the Supreme Court of the Russian Federation has the right to initiate legislation and makes active use of that right in introducing draft bills to the country's Federal Assembly on a wide range of issues relating to improving citizens’ access to justice and to boosting the efficiency of the courts.


One problem which adversely affected the system of justice and the efficiency of the courts was the excessive workload placed on judges. The problem has been resolved by creating the system of lay judges or justices of the peace, drawn as far as possible from the ranks of the ordinary population. The justices of the peace have responsibility for more than 60 per cent of all civil cases and 20 per cent of criminal cases, all of which were previously dealt with by federal judges. The lay judge system has meant that citizens’ access to justice has been substantially improved, the processing of cases has been speeded up and the federal courts’ caseload has been greatly reduced.


Another system introduced in the Russian Federation is that of the judicial collegial bodies, which defend the interests of judges. The establishment of this system may be considered a signal achievement of the country’s judicial reform process. A federal statute on these bodies has been adopted, entitled the Judicial Collegial Bodies Act. The collegial bodies are composed of judges at all levels who form part of the country’s judicial system, and include the National Judicial Conference, the councils of judges and the judges licensing boards. Their tasks cover such undertakings as:  promoting improvements in the judicial system and the operation of the courts; defending the rights and lawful interests of judges; and helping with the organization of the judicial system and the provision of training and material resources. They serve to strengthen the authority of the judiciary and help ensure that judges are able to meet the requirements placed on them by the judges’ code of ethics. Only these judicial collegial bodies, as represented by the judges’ licensing boards, have the power to institute disciplinary proceedings against judges for contravening the law and the provisions of the judges’ code of ethics and to remove judges from office.


If the process of strengthening the judiciary and enhancing the role of law is to succeed, judges, as those in whom judicial power is vested, must not only comply with all the ethical requirements placed on judges, they must also be highly trained lawyers. To tackle this problem, the Russian Academy of Jurisprudence has been established by the country’s judiciary. The Academy’s functions include the training of qualified professional staff for the courts; the further training of judges and those employed in the judicial system; and the conduct of training and research through such facilities as the Academy’s own postgraduate and doctoral programmes. The Academy’s faculty of law has the status of a national institute of higher education, offering degree courses and postgraduate qualification in law for specialists – namely, judges and other employees of the courts – preparing to work in the judicial system.


In this way, the comprehensive approach that has been taken to the problem of strengthening the judiciary, ensuring the supremacy of the law and enhancing the system of justice serves the interests of the general public, promotes the development of the State and society and constitutes an essential element in the country’s sustainable development.


Professor Vyacheslav Lebedev


President of the Supreme Court of the Russian Federation
-----
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