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Recent developments relating to strengthening the legal and institutional framework for promoting environmental management including relevant judicial decisions. 

Lands, Surveys and Environment Act 1989 

The most important legislative measure undertaken in Samoa in recent times towards  strengthening the legal and institutional framework for promoting the protection, management  and conservation of natural resources and the environment has been the enactment of the Lands,  Surveys and Environment Act 1989.  This Act gives statutory recognition not only to the significance of promoting the protection and conservation of the environment, but also to the  need for sound and proper environmental planning. management and control.  The Act in a real  sense established a new government Department known as the Department of Lands. Surveys and Environment which replaces the Department of Lands and Surveys.   A new unit known as the Division of the Environment and Conservation (DEC) is esmb1ished under the Act within this new Department. Functionally, the DEC consists of three units: the Environmental Planning Unit, the National Parks and Reserves Unit and the Education and Training Unit.   An Environment Board and Environment Fund are also set up within the DEC.   For Samoa which has for a number of years been outside the mainstream of thinking about the environment  and how to protect, manage and conserve it, the Act may be seen as a significant Step in progressing towards that mainstream.   

Under the Act, the Minister of the Environment (which is a new Cabinet portfolio).  The Environment Board. the Director of the Environment and Conservation Officers are given broad powers and extensive functions which are aimed at not only promoting the protection and conservation of natural resources and the environment, but also  ensuring sound and proper environmental planning, management and control.   The enforcement powers provided under the  Act together with the sanctions provided for non-compliance with its provisions go to strengthen and make effective the exercise by the DEC of its powers and functions.   Section 94(2) also provides that the provisions of the Act shall prevail over the inconsistent provisions of any other Act, or of any regulations or by-laws. 

The establishment of an Environment Fund within the DEC gives some measure of financial independence to the DEC and goes to ensure that any financial assistance from foreign countries or agencies to the DEC for environment purposes are kept separately and applied only  to meet and discharge the costs and expenses incurred by the DEC in the performance and execution of its environment-related functions. 

When the DEC first came into existence in 1990, it had only one staff member. Now its staff has increased to more than 20.   Environmental specialists from Japan, Australia, New Zealand and the US Peace Corps have been working with and assisting the local staff.   Recently,  advisers from the World Bank and the Asian Development Bank programmes for institutional strengthening have been working with the DEC in reviewing the current legislation on the environment.  

Draft Environment Bill 

A draft Environment Bill is currently under review and consideration by the DEC and  the Samoan Government. The purposes of the Bill as they appear from its long title are to  protect. conserve and enhance the quality of the environment of Samoa having regard to the need to achieve sustainable development, to achieve an effective administrative structure and to make provision for the development, administration and enforcement of effective legislation for environmental matters. If enacted into law in its present form, this Bill will establish a separate and independent Environment and Conservation Authority with its own registry to take the place of the DEC. The Bill will also provide for the appointment of environment inspectors and the establishment of an Environment and Conservation Council (ECC) whose functions include overseeing the implementation of the National Environmental Management Strategy (NEMS). The Director of the ECA. the ECC and the environment in.3-pectors are given broader powers and much more extensive functions and responsibilities under the draft Bill compared to the powers and functions of the existing DEC and Environment Board. There appears to be a reduction in the powers and functions to be exercised and carried out by the Minister under the new Bill. Overall this Bill if enacted. will be a major legislative measure for strengthening the legal and constitutional framework for promoting environmental management,  planning and control in Samoa. The penalties for the offences provided in the Bill are much more severe compared to the penalties for environmental offences provided under the existing Act.   Supreme Court is also given sole jurisdiction to deal with criminal and civil proceedings and poses danger to the environment. In addition. such vessel can be detained. As for the Ports Authority Act 1998, s.57 makes it an offence. punishable by a maximum fine of $25,000 or a term of imprisonment not exceeding two years or both, for any person to pollute the waters of any port with any harmful substance. 

Recent By-Laws 

From 1997 to 2000, the Department of Agriculture, Forests and Fisheries issued a number of Fisheries By-Laws pursuant to the provisions of the Fisheries Act 1988 to govern the conservation, sustainable management and development of fisheries and marine resources in a number of villages throughout Samoa. There are twenty one such by-laws and each one relates to a separate village. Consultation was undertaken with the council of each village concerned before the by-laws for each village were issued. The stated purpose of all these by-laws is to promote the protection, conservation, management and sustainable development of the fishery waters and marine environment of the villages concerned. Each set of by-laws creates and establishes a fishery reserve for the village to which it applies and defines its boundaries. All by-laws prohibit as illegal the use within the fishery waters of a village of such fishing methods as dynamite, poison and "faamoa/tuiga" and of all fishing practices which may damage or destroy the marine environment. Some of the by- laws also prohibit the use of underwater torches to catch fish and some go further and also prohibit the use of scuba diving gear. Six of the by-laws also prohibit any activity which will cause damage or destruction to man grooves which provide the feeding and breeding grounds for some fish and marine species. All by-laws prohibit the dumping of garbage or the discharge of pollutants of any kind within the fishery waters of a village.  A breach of any by-law is liable to a maximum fine of $100 and a further maximum fine of $20 for each day a breach continues. Under some of the by-Jaws, a person who is responsible for discharging any pollutant within the fishery waters of a village is required to restore at his own expense the environment of the fishery waters of that village to its original state. If the pollution has caused some irremedial destruction to the environment of the fishery waters, the person responsible will also be liable to pay compensation.
Even before the promulgation of the aforesaid by-laws many of the villages throughout the country had issued edicts over the radio prohibiting the use of dynamites and poison for fishing within their fishery waters.  The policing and enforcement of the aforesaid by- laws will depend on no small measure on the councils of the villages concerned and their commitment to the protection and conservation of their fishery and marine resources.  

Conventions 
As of 2001, Samoa was a party to seven international environmental Conventions which it has ratified and signatory only to seven other Conventions. Of these seven Conventions to which Samoa has been only a signatory, we have this year (2002) ratified the Convention for the Protection of the World Cultural and Natural Heritage and the Ramsar Convention On Wetlands. Samoa has also this year ratified the Cartegena Protocol on Biosafety.   

Judicial Decisions 

Environmental law has not been a very litigious area of the law in Samoa for civil litigants. Except for three cases in common law nuisance, there has not been another civil case in the recent past where an environmental issue has been raised for the Court's determination.   In the first of these cases which was on nuisance by smell, the Court in the second half of the 1980's refused the plaintiffs' application for an interim injunction to restrain the defendant from continuing with his poultry farm which was allegedly causing foul smell to occupiers of neighbouring lands pending the substantive hearing.  The Court was not satisfied there was a nuisance to raise a serious question to be tried. The matter ended there. As the Court's judgment was given orally, there hag been no record of it. The other two cases were concerned with claims for nuisance by noise.  The first of these noise cases was Bernard v Wallwork (1995) (unreported judgment). The plaintiff. a landlady, complained that her tenant had left her property due to the noise from the lifting and dropping of heavy weights on a concrete floor and the playing of loud music when the defendant was doing his weight lifting exercises on his parents adjoining land. Despite several complaints by the plaintiff. the noise continued and her tenant left and lived elsewhere. The Court granted an injunction to stop the nuisance and awarded damages to the plaintiff. 

In the second case of Kruse y Aiafi (2001) (unreported judgment). the plaintiffs complained that the noise from the very loud music played at night in the defendant's nightclub on adjoining land was causing substantial interference with their comfort and convenience. 

The defendant tried to eliminate the nuisance by fixing up the roof of his nightclub.   But the nightclub had no windows where the noise was coming from. So the nuisance still continued.   The Court therefore granted an injunction to stop the nuisance. No damages were awarded as the plaintiffs agreed to abandon their claim for damages.

We have also, to my knowledge, had two prosecutions under the Police Offences 1961 in the 1980' s for water pollution. This involved the use of pesticides to catch shrimps in a water reservoir. One defendant was convinced and sentenced to prison, the other did not appear at the trial and could not be located.  There have also been two recent cases before the Samoan Supreme Court on an application for judicial review where the approach taken by the Court in those cases would be relevant to a similar application to review a decision made by a decision-making body in the area of environmental law.   The first of these cases is Hunt Y Attorney-General (1994) (unreported judgement). In that case, counsel for the applicant sought judicial review of the decision made by the comptroller of Customs under the forfeiture provision of the Customs Act 1977 not to exempt the applicant's imported goods from the forfeiture provisions of the Act.  It was argued for the applicant that the comptroller of Customs acted unreasonably in that there were relevant factors the Comptrollers of Customs acted unreasonably in that there were relevant factors the Comptroller of Customs failed to take into into account in the exercise of his discretion but which were favourable to the applicant's case.  It was further argued that the Comptroller of Custom acted in breach of natural justice. The Comptroller of Customs under the forfeiture provisions of the Customs Act 1977 not to exempt the applicant's imported goods from the forfeiture provisions of the Act.   It was argued for the applicant that the Comptroller of Customs acted unreasonably in that there were relevant factors the Comptroller of Customs failed to take into account in the exercise of his discretion but which were favourable to the applicant's case. It was further argued that the Comptroller of Customs acted in breach of natural justice. 

In refusing the application for judicial review, the Court said that while the failure of a decision-maker to take into account a relevant factor or the taking into account of an irrelevant factor when making his decision may overlap with unreasonableness and therefore constitute a ground for review, those matters can also be independent grounds of review in their own right. The Court further held that even though the Comptroller of Customs was required to act in accordance with natural justice which is synonymous with the duty to act fairly,  a formal hearing was not required in every case where a decision-maker is required to act fairly.   The requirements of natural justice of fairness depend on the circumstances of the case at hand including its subject matter.  The Customs authorities did hear the applicant's explanation and the explanations from his shipping agents but decided to disbelieve their explanations and thus the goods were forfeited.   In those circumstances, there was no breach of tl1e requirements of natural justice or fairness. 

In the second case of Keil v Land Board (2000) (unreported judgment) the applicant for judicial review submitted that 

the Land Board established under the Lands, Surveys and Environment Act 1989 had no jurisdiction to grant a licence 

to the second respondent to reclaim the foreshore next to the applicant's land. The second respondent's reclamation  was adversely affecting the applicant's enjoyment of his land.   The real issue for the Court's determination was whether the Land Board had power under the Act to grant a licence to any person to reclaim the foreshore. It was decided the Land Board had no such power.   The power  to grant such a licence is vested by the Act in the Minister of Lands, Surveys and Environment.   The decision by the Land Board to grant a licence to the second respondent was therefore illegal and declared void. 

Finally, another case where the approach taken by the Samoan Supreme Court may be relevant in the area of environmental law is Wagner v Radke (1997) (unreported judgment).  This was a case on international child abduction- In that case the father, a German national, brought his son with him to Samoa without the knowledge or consent of the mother who had been granted custody of her son by a German Court.  The mother came to Samoa and applied inter alia, to the Samoan Supreme Court for orders granting her custody of the child and for the return of the child to Germany. In granting the mother's application, the Court followed relevant English, Australian and New Zealand authorities and took into consideration the terms and philosophy of the Hague Convention on the Civil Aspects of International Child Abduction even though the Convention has not been applied to Samoa by domestic legislation.

A similar approach, in my respectful view, may be taken in the field of environmental The Courts in an appropriate environmental case may have regard to the terms and policy of an international Convention on the environment even though such Convention has not been adopted domestically by legislation.  Whether a country should be a party or signatory to such Convention before its Courts may take into consideration the terms and spirit of an international Convention is a moot point. 

