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1. INTRODUCTION 

One of the most notable features of the South African Bill of Rights is the inclusion of socio-economic rights. These include: 

Section 25 -Property 
(5) The state must take reasonable legislative and other measures, within its available resources, to foster conditions which enable citizens to gain access to land on an equitable basis. 

Section 26 -Housing 

1. Everyone has the right to have access to adequate housing. 

2. The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of this right. 

3. No one may be evicted from their home, or have their home demolished, without an order of court made after considering all the relevant circumstances. No legislation may permit arbitrary evictions. 

Section 27 -Health care, food, water and social security 

(1) Everyone has the right to have access to:-

(a) health care services, including reproductive health care;

(b) sufficient foad and water,' and 

(c) social security, including, if they are unable to support themselves and their dependants, appropriate social assistance. 

(2) The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of each of these rights. 

(3) No one may be refused emergency medical treatment. 

Section 28 -Children 

(1) Every child has the right 

a. to family care or parental care, or to appropriate alternative care when removed from the family environment,. 

b. to basic nutrition, shelter, basic health care services and social services,. 

Section 29 -Education 

(1) Everyone has the right

(a)   to a basic education, including adult basic education,' and 

(b)  to further education, which the state, through reasonable measures, must make progressnlely available and accessible. 

(2) Everyone has the right to receive education in the official language or 

languages of their choice in public educational institutions where that education is reasonably practicable. In order to ensure the effective access to, and implementation of, this right, the state must consider all reasonable educational alternatives, including single medium institutions, taking into account- 

(a) equity; 

(b) practicability; and 

(c) the need to redress the results of past racially discriminatory laws and practices. 

The inclusion of these socio-economic rights in the South African Constitution was unsurprising. As the Constitutional Court stressed in its judgment in the Soobramoney case discussed later: 

We live in a society in which there are great disparities of wealth. Millions of people are living in deplorable conditions and in great poverty. There is a high level of unemployment, inadequate social security, and many do not have access to clean water or to adequate health services. These conditions already existed when the Constitution was adopted and a commitment to address them, and to transform our society into one in which there will be human dignity, freedom and equality, lies at the heart of our new constitutional order. For as long as these conditions continue to exist that aspiration will have a hollow ring. 

Thus the inclusion of socio-economic rights thus sought to contribute to addressing one of the greatest challenges facing South Africa, its people and its government the massive legacy of, poverty and inequality. 

However, the judicial enforcement of socio-economic rights is often said to raise a number of difficult and complex issues. These include: 

the separation of powers; 

the legitimacy of unelected courts determining policy and expenditure; 

the problems of institutional capacity, process and evidence; 

and a reconceptualisation required about the nature of rights that expand over time 

and are expressly made dependent on resources. 

The Constitutional Court has dealt with these issues in four different judgments: 

· The first involved objections taken by some parties to the inclusion of socio economic rights in the Constitution. 

· The second relate« to a case brought by Mr Soobramoney, a man suffering 

· from renal failure who sought access to dialysis on the grounds of his right to I health. 

· The third was brought by Ms Grootboom and the people of her community and concerned shack-dwellers living in appalling conditions and their right to housing. 

The final case concerned the government's policy for reducing the risk of mother-to-child transmission of HIV, in particular restrictions placed on the use of an anti-retroviral drug called Nevirapine, and was brought by the Treatment Action Campaign -a civil society organisation. 

What follows is an article by Justice Albie Sachs on the justiciability of socio-economic rights given before'the last two decisions mentioned. 

This is in turn followed by extracts from the four judgments mentioned above which indicate how the Constitutional Court has dealt with the judicial enforcement of socio-economic rights and the complexities that this brings. The facts and decision of the case are summarised prior to each set of extracts. 
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AS: Justice Albie Sachs 

AN: Good afternoon. We are honored to have with us for the second time in a year Justice Albie Sachs of the Constitutional Court of South Africa. Last year, Justice Sachs spoke about the Truth and Reconciliation Commission, an event in which he was very personally involved. In giving what I thought was one of the most poignant talks that I have heard, he focused on the story of Henry, a stranger who visited his chambers. This man turned out to be a very important person in Justice Sachs' life because he was involved in doing the reconnaissance for the bomb that almost killed Justice Sachs and which deprived, him of one of his limbs. 

Justice Sachs' car was bombed on April 7th, 1988 in Moputu, Mozambique, where as an exiled freedom fighter, he was working on what was to become the New South African Constitution.  The anniversary of the bombing was this past Friday. He chronicles his experiences and his recovery in his book, The Soft Vengeance of a 'Freedom Fighter. A j recent new edition of his book has just been released which includes a : foreword by Archbishop Desmond Tutu and a new epilogue by Justice Sachs. . 

The title of his talk today is, "Social and Economic Rights: Can They be Made Justiciable?" It is my honor and privilege to welcome my friend back to the law school, Justice Albie Sachs.  

AS: Our chickens are coming home to roost. My generation of lawyers in South Africa fought long and hard for social and economic rights to have the status of enforceable constitutional rights. Now, as member of the Constitutional Court, I am soon to hear a case known by the title of the main plaintiff, Mrs. Grootboom, which literally means '.big tree..' In this, we have to determine exactly how, if at all, we can actually enforce social and economic rights. 

I think that just about everyone agrees that shelter, education. nutrition, clean water, and basic health services should be universally available.   That is not controversial. One of the responsibilities of government, whatever its nature and whatever the society, is to ensure at least the minimum decencies of life for all its citizens. What is controversial is whether claims to such decencies should be regarded as enforceable fundamental rights in the constitutional order, in a way similar to the classic freedom or liberty rights and the great civil rights of the citizen: to vote; to speak freely; to be elected; to participate in government; to enjoy a measure of privacy from state intrusion; to have certain rights in relation to property; and generally to be a free person in a free society. The issue has provoked profound debate in my country.

In the middle 1980s-which to many of you may seem like long, long ago, and to me is yesterday-a group of black students at the Law Faculty at the University of Natal in Durban set up a body called the Anti-Bill of Rights Committee. I think it was the only committee in the world created with that title. There are many oppressors .who deny fundamental rights, but why should black students who belong to an oppressed community anticipating a new constitutional order associated with liberation, set up an Anti-Bill of Rights Committee? I was in exile at the time. I was shocked when I heard of their initiative, but I understood their motivation. 

These students saw a bill of rights as a document established in advance by a privileged white minority to ensure that when eventually one-person, one-vote majority rule came to South Africa, and everyone was at last able enjoy the ordinary rights of citizenship, a bill of rights would be in...place to block any moves toward major transforn1ation. In effect, it would defend the status quo, guarantee property rights, and impose extreme limits on the capacity of the democratic stale to take decisive action to achieve meaningful redistribution of wealth. Remember the situation at that time in the country: 87 percent of the surface area of South Africa was reserved by law for whites only. including all the central business districts and all the beautiful tree-lined suburbs. We were not dealing simply with the kind of inequalities between rich and poor that you could find in most. if not all, societies. We were confronted with state-enforced separation which played allowed for the extensive accumulation of resources and power by a racially-defined minority. And there was corresponding slate-enforced dispossession of the majority, which led to the marginalization of their languages. the loss of their land, and a global reduction of their dignity and status. In that context, a bill of rights was seen as a "bill of whites" not to defend the fundamental rights and freedoms of everybody, but an instrument enacted in advance to ensure that those who had would continue to have forever, and those who had not would remain without forever.

I immediately wrote an article espousing the need for an ,. Anti-Anti- Bill of Rights Committee." I did this partly for diplonlatic reasons-what kind of freedom struggle takes up an anti-bill of rights position? A bill of rights would be our answer to apartheid. Apartheid said that black and white could not live together as equals in one country, that they had to have separate institutions, separate rights, arid live in separate areas. Our reply was that minorities and majorities could live together as equals provided everyone was constitutionally protected against abuse, irrespective of their language, color, religion, origin, background, or ethnicity. A Bill of Rights would thus play an important political role in South Africa, countering any new project to refine and modernize apartheid. It was also needed because many liberation movements in different parts of the world had acceded to power and then gone on to abuse the rights of the very people on whose behalf they had fought. 

But there was another reason as well: we needed a clear constitutional framework within which transformation could take place. We had to be deep change in South Africa we could not just carry on with a small minority enjoying all the good things of life while the overwhelming majority continued to suffer deprivation, malnutrition and indignity. Such a country would not last; a house so divided against itself just could not stand. 

The difficulty was to ensure that the process of, change itself was fairly conducted according to agreed principles and not according to the  whim of whoever happened to be in power at any particular time. One important way of achieving this was to locate transformation in a rights framework. I advanced the vision of social and economic rights as integral elements of a future bill of rights. In this way, the least amongst us, who happened to be the majority amongst whom we were, would be regarded as important, as people and citizens worthy of being respected and capable of enjoying dignity in the land of their birth. 

It was in this article that I introduced the concept of the "three generations" of rights. The first generation encompasses the classic freedom rights which emerged from the American and the French Revolutions: the rights of the citizen and the free person. This notion is fundamental to your Constitution. People refer sometimes to the "firstness" of your First Amendment, which provides for freedom of speech and freedom of  religion. It does not deal with education, with housing, with health. It establishes a particular vantage point or conceptual platform from which to see all the other rights. Social and economic rights are not included. 

The second generation of rights emerged in Germany under Bismarck. an authoritarian leader of the late 19th century who established a scheme of welfare rights for German workers. Later reinforced by the impact of the Russian Revolution, these rights came to be central to national policy in the so-called welfare states of the 20th century. The recognition of rights to education, to health, to housing, and to the other minimum decencies of life drew strong support after the Second World War from the Universal Declaration of Human Rights. Such rights, were ultimately entrenched in the International Convention on Economic, Social and Cultural Rights, and although this document has not been ratified by all the states in the world, it is widely accepted as containing universally recognized principles of human rights. , The phrase "third generation" of human rights was coined by a Czech functionary in the United Nations whose object was principally to advance environmental rights, such as the right to a clean, healthy environment. He argued for solidarity rights which belonged to the whole community, not just to individuals, including the right to development. Initially I argued strongly for recognition of all three generations of human rights. That initiative has now come back to haunt us! We are not simply pushing for what we believe should be day be in a new South ~ African constitution. We are interpreting the actual text of an explicit g document containing clear constitutional commitments. If someone asks: "Who was that stupid person who introduced the three generations notion in the first place?" I have to answer:. "It was me!" Certain critics contend that if you speak about three, generations of rights, you suggest.  That the second generation is less important than the first generation, and the third generation even less important. Others argue that aspirational and unenforceable socio-economic rights dilute the Bill of Rights as a whole, and undermine the classic first generation rights. Yet at the international conference on human rights in Vienna, a decade ago, it was accepted that social and economic rights are indivisible from and  interdependent with civil and political rights. 

Social and economic rights were in fact written into the final text of our Constitution in extensive and explicit form. The great battle was not so  much over whether social and economic rights should be incorporated, but over who they should be incorporated: as justiciable rights in the ordinary way, or as mere directives of state policy. When the Irish won independence from Britain and drafted their constitution. they said in effect: A we want to have social and economic rights, but not as the kind of rights  that you can go to court over in order to get an injunction in our favor in the ordinary way. So we will put them in the constitution not as a justiciable part of a bill of rights, but as directives of state policy as  programatic  indicators rather than enforceable rights."  Thus, a grand  preambular section elaborating the functions and the duties of goverment  included. 

India followed, producing a strong constitution that has stood up to many social fissures and strains. one that has been creatively interpreted by an outstanding Supreme Court. India has simple directives of state policy in its constitution expressing non-justiciable rights. but the Judges used the directives of state policy as a means of interpreting the justiciable rights. Some say they smuggled socio-economic rights in through the back door (and down the chimney or through the window.

A very famous case concerning the eviction of pavement-dwellers in Bombay illustrates this. The people facing eviction. Slept on the streets, sheltered at night under the little barrows from which they traded. The Indian Supreme Court said that the right to life does not just mean the right not to be killed. The concept does not imply only that the state cannot take your life away without due process: it affirms the principle that you have a right to a livelihood, to some minimum decencies, of which you could not be deprived without due process. The Indian Court thus used the directives of state policy as guiding texts for the interpretation of the fundamental right to life as set out in the section of justiciable rights. 

We, in South Africa, went beyond that. We expressly included the right of access to adequate housing and access to health and other welfare rights in the text of our Bill of Rights. We made it clear, however, that these rights would not be enforceable in the same, self-executing way as other rights. The provisions say that the state is under a duty to make these rights realizable through reasonable legislative and other measures, which must serve progressively to enhance access to these rights, bearing in mind the financial capacities of the state. It should be noted that the section on children's rights provides in an unqualified way that children have rights to nutrition and shelter, and does not speak about progressive realization of the rights within available resources. 

About eighteen months ago, Mr. Soobramoney approached our Court. He was suffering from chronic renal failure, aggravated by heart 'disease and blood sugar problems. His story was as follows: when he collapsed, he went to a state hospital and received life-saving treatment. But when he returned on a later occasion, he was told: "We can only give emergency care once; chronic patients like yourself have to line up in a queue for access to equipment that is expensive to operate :and requires a large staff. In practice our resources only allow us to treat .thirty percent of the patients who present themselves to us, and we give priority to those who could benefit in future from renal transplants,  Which unfortunately rules you out." To which Mr. Soobramoney said: "The Constitution say's I have a right to life. It says no one shall be refused access to emergency medical treatment, and grants everyone a right of access to health care, I insist on my constitutional rights.

This was a most painful case. the Court's decisjon could help prolong his life or else conduce to his early death. We had no precedent to help us. Our sole guide was the Constitution. We decided first that he could not claim emergency medical treatment on an open-ended basis that would give him an unqualified right to indefinite medical assistance. The notion of a constitutionally protected, unqualified, and immediately realizable right to emergency treatment applied to someone who collapsed with a sudden heart attack, or who was the victim of trauma. Such persons could not be turned away from casualty wards, certainly not from those.in state hospitals. If all chronic illnesses were to be treated as emergency medical cases entitled to treatment on demand at state expense, then there would.be no funds left over for mother and child care, nothing for health  education or Immunization, and desperately little for amelioration of AIDS-related illness, TB. or cancer.   That could not have been what the Constitution required. In a concurring judgment I stated that. being placed in a queue for access to scarce resources is not to find yourself being subject to a limitation of your right, but to be put in a position to enjoy your right together with others. You do not ration free speech or the vote, but you have to ration access to resources. So, provided the queue is fairly established, and the criteria are rational and non-discrimi- natory. it was not up to us as judges to say that we thought Mr. Soobramoney should go to the head of the queue. That would have involved arbitrarily substituting our distant and untrained judgment for that of the qualified medical officers concerned on the spot. The situation was al- most the inverse of that in your well-known case on the right to withdraw treatment-here it concerned the right to have treatment. Yet, the underlying principles were the same. I quoted from Justice Brennan's minority judgment in following the notion that these agonizing decisions should be taken not as a matter of abstract principle by the court, but by those most intimately involved with the situation, provided that the procedures and criteria they used met constitutional standards of fairness. 

Two days later Mr. Soobramoney died. The public was angry with the Court-they felt it should have done something, anything, to save a life. It mattered not that to have upheld his claim as against others waiting for treatment. could well have meant in practice that those with the most money could go to court to get help and leave the disadvantaged without treatment. What we insisted upon \vas that the criteria for selection for expensive treatment be fair and non-discriminatory. Nevertheless, the NGOs and human rights lawyers, while reluctantly agreeing that the actual decision was inevitable, indicated that they wanted some kind of statement from the Court that would pressurize the state to fulfill social and economic rights, rather than to provide a formulation which would enable the state to avoid its responsibilities. 

On the 11th of May the Grootboom case will go well beyond the issues in the Soobramoney matter and confront us with the question of the en- forceability of social and economic rights in what the photographers call ..full-frontal mode...' A community of about a thousand persons referred to in South Africa as .'squatters.' lived in shacks on a piece of water- logged land. More than half were children. They are just some of the millions of people in South Africa without secure tenure, all moving from one backyard or piece of land to another. One day, because of the intolerable conditions, they decided to move to a more hospitable area. It turned out, however, that this newly occupied land had in fact been earmarked for a housing development scheme intended for other poor people like themselves. Thus, in a sense, they could be seen as "jumping the queue." They were then evicted from this land and settled on a nearby sports field, since there was nowhere else for them to go. They could not return to the land they had previously occupied because others now occupied it. Their case was supported by the Legal Resources Center, an organization initially established to fight cases which challenged various aspects of apartheid. It felt that this was an appropriate case to test what is meant by the social and economic rights in our Constitution. 

This is where the chickens come home to roost. It was one thing in the 1980s to tell people fighting for liberation and transformation that a bill of rights need not only mean restriction on government's power to act, but could also mean that government has an obligation to right the wrongs of the past. When we argued in favor of constitutionalizing social and economic rights, and not simply to make them directives of state policy, we said that these rights were indivisible from, and as important as, other fundamental rights. Now, we have to give some kind of concrete meaning to these affirmations, otherwise people will ask what the point is of having social and economic rights in the Constitution at all. This is not the place for me to anticipate the arguments we will hear, or to deliver any views in advance. But what I can do is to indicate some of the broad themes that I feel might be relevant. It is said that "the first shall be the last, and the last shall be the first." In a sense, we were the last, but now we are the first. You were the' first, and some critics might say that you are becoming the last! To me, for that to result would be the greatest of pities. The United States was the first to constitutionalize and give judicial protection to fundamental rights of the classic kind that I mentioned, the liberty rights, You were also the first to see equal protection as something that needed to be guaranteed by the Constitution and enforced by the courts. It might be; looking back, that the separate-but-equal doctrine was not one of the most brilliant features of your jurisprudence, but, nevertheless the issues were de- bated, and eventually Brown v. Board of Education was decided. The case is regarded by many as providing the greatest legal decision of the 20th century for its sweep, compassion, focus, and its insistence on the role of deep, principled morality at the heart of government. Yet, the discourse in the United States today on expanding concepts of rights so as to include social and economic rights, is extremely limited. The illumination that you could provide is lost, and not only to yourselves. but to the world. 

I believe that 21st-century jurisprudence will focus increasingly on socio-economic rights- Not long ago I heard someone describe the 19th century as the century \"here the executive established control over society, the 20th century as the century here parliament gained control over the executive, and the 21st century as the century where the judiciary will establish principles and norms controlling both parliament and the executive. You might not be surprised to hear that the speaker was a judge, in fact, she was a member of the French Constitutional Council! I believe she is right. There is growing acceptance all over the world that certain core fundamental values of a universal character should penetrate and suffuse all governmental activity, including the furnishing of the basic conditions for a dignified life for all. Let me run through some of the problems facing us. The first one involves accountability and the extent to which intervention by an unelected Court is appropriate. If we decide that these families must be given tents, housing, or some other form of shelter or accommodation, that will cost money. People will ask, "Who are the judges to require that? They are not accountable." These kinds of decisions are normally the prerogative of democratically-chosen bodies,  whether it be the local council, or the provincial or national government. Exactly which organ of government is responsible is a technical question which depends on our particular Constitutional text and our legislation. In general, however, if these organs of state are not performing their duties properly, then the remedy is to refuse to re-elect them. If the Court gives a bad judgment, however, we are independent, and we cannot be removed. We are not accountable. I do not believe this problem can be resolved in a formal, abstract, and categorical way. When it comes to matters of deep principle, our lack of accountability actually becomes a virtue. We are not running for office, and electoral popularity is of no concern to us. We defend deep core values which are part of world jurisprudence and part of the evolving constitutional traditions of our country. Our lack of accountability in these circumstances actually becomes a "plus." The difficulty, however, is to distinguish between the special cases which deal with these deep values, and the ordinary issues of deciding how to allocate resources among many worthy claimants. Secondly, the problem of institutional col11petence arises. What do courts know about housing, about land, about queues" What do judges in general know about the practicalities of low cost construction, of erecting one's own shelter, of subsidies and sewage" We know about fundamental rights, about constitutional law. We eleven judges can actively handle legal concepts and ideas. Yet we have no special expertise on complex socio-economic matters which frequently have a strong technical dimension requiring experts on the spot to work out appropriate procedures and priorities. Recognition of our limited capacities in this area requires corresponding judicial modesty. We cannot be philosopher kings .and queens who go around telling government how to function. "'here we do have a voice is "when situations of homelessness go to the core of a per- son's life and dignity. In this respect \"e may be even better equipped than the experts ,,'ho are, and correctly so, animated by more bureaucratic and operational considerations. Indeed, the very nature of our decision-making is different to theirs. Decisions made by officials and legislatures have to build in compromise; there is nothing inherently wrong with that compromise is good in public Iight.   It is right that elected officials be directly responsive to the electorate, but we cannot and should not be, especially when we are defending fundamental rights. Thus, the compromises they appropriately effect when reconciling different interests are different in nature from the balancing we set out to achieve when harmonizing competing principles. Thirdly, there are separation of powers considerations. If we insist o~ money being provided for helping Mrs. Grootboom's community, this re- quires taking money away from other items in the budget. Is that not what parliament should control? Again, one cannot have a purely formal response. There are many cases in which ordinary decisions of the courts have budgetary implications. If, for example, we insist on legal aid for indigent defendants facing long prison sentences, this costs money. Similarly, we recently had a case dealing with the rights of prisoners to vote. The independent electoral authority said that prisoners could vote in principle, since the legislature had not limited their right, but it could not set up registration centers and polling stations in the prisons-because it would cost too much money to do so. And we held that in fact the right to vote could not be negated merely by a combination of Parliamentary silence, bureaucratic difficulties, and administrative expense. The result was that tbe money was found, and maybe 30 percent of tbe prisoners voted. In the Grootboom case. however, we are not just dealing with the right to vote, which is a one-off thing-we are dealing with right of access to housing, which is endless. We have millions. of homeless peopl6. When do we intervene, if at all, and force what could be massive redirection of funds on tbe legislature and the executive? .Are social and economic rights just pie in the sky? Or, are the provisions which set them out no more than beautiful words that in reality diminish the prestige of the bill of rights because they are unrealizable and promise something that cannot be achieved? I do not take that pessimistic view. At the very least. the whole 

density, tonality, and sense of rightness of the bill of rights, is affected by the inclusion of these rights. Is the Constitution about welfare or is it concerned with freedom'? It relates to both. We do not want bread without freedom, nor do we do not want freedom without bread; we want bread and we want freedom. The bill of rights must be constructed around the interpretation of both these dimensions, so that each reinforces rather than undermines the other. As Amartya Sen has pointed out, conditions of freedom in poor countries prevent hunger from turning into famine. because there is public accountability for food distribution. Similarly countries with a reasonable standard of living for all tend to be supportive of openness and pluralism. Secondly, these rights serve as immediately defensible negative rights. The state is prohibited from taking away housing or destroying education facilities.  There have to be programmes of progressive realization of the promised entitlements. Retrogression is constitutionally unacceptable. That principle is relatively easy for courts to apply. You cannot just knock down a school or destroy a hospital. We are used to negative restraints on the state. 

Thirdly, these rights apply in the overall interpretation and development of the common law, for example, in deciding whether or not a con- tract violates public policy, as well as generally in the interpretation of statutes. Thus, they suffuse and influence the whole judicial enterprise in all its manifestations} ensuring that the protection of human dignity is always at the center of what courts do. 

Fourthly, our Constitution gives our Court 'the right to declare that the President or Parliament are in dereliction of a constitutional obligation. This implies that even if we do not compel the President to act in a particular way, or order Parliament to pass a particular law, we have the power to declare that they have failed to fulfill their constitutional responsibilities. Then it is up to the political organs to act. It remains to be seen how this provision will be applied, but it 'has considerable potential for the future. 

Fifthly, there is enforcement through monitoring and reporting. The Constitution gives the Human Rights Commission the duty to monitor social and economic rights, and to report annually on its findings. This is common in international instruments of this kind. The monitoring involves both inspection and introspection, and again, it is left to political pressure to ensure compliance with recommendations. 

Eventually when Mrs. Grootboom's case is heard in our Court, we will have to decide whether we can grant relief that will impact on the budgets and decision-making of democratically-elected bodies. I will mention the kinds of factors that might be influential. 

First, is the state directly implicated in the situation in which the applicants find themselves? If the state itself was directly involved in rendering people homeless, then it might be easier to demand that the state remedy the situation it has caused. If, for e.xample, the state's machinery is used to evict people and destroy their shacks, a case can be made for saying to the state, '.Hold on. You cannot do this. Even if you are not intending to promote homelessness as the state, your machinery is being used to diminish enjoyment of social and economic rights..' One can think of other areas where the state might be implicated, for example, in the case of prisoners. If the state deprives you of liberty, it must feed you and shelter you. Similarly, people in state hospitals have certain rights to have their needs attended to. 

The United Nations committee dealing with social and economic rights refers to a duty of the state to provide a 'minimum core" of basic rights for all. Alternatively, there might be a special claim by certain groups that are particularly vulnerable your classic Carolene Prodllcrs case- where the claimants are part of a discrete and insular minority \\'ho are politically powerless and need the protection of the court in order to se- cure their basic dignity and rights. Next, it might be easier to justify intervention where the invasions of rights touch on race and gender, or where they affect your right to life, or are so egregious as to precipitate desperation or extreme urgency. It might be that the consequences are so calamitous that any fair-minded person would say, "Give them at least son protection, even if it affects the budget. We cannot live in a society that allows human beings to be treated like that." Finally, one can develop procedural rights and rights to information in creative ways to advance the interests of deprived sections of the community. 

One can introduce flexible remedies, as was done in Brown v. Board Education, and has been done in India. We have a power to make just and equitable orders. You give maximum flexibility to the organs concerned in terms of how to comply with an order, but comply they must.

Well, these are our roosters that are crowing, or our eggs that are being hatched. It might be interesting for you to see eventually what emerge from the South African Constitutional Court decision after May 11th.   Thank you for helping me to think my way into this subject. And, please please as Americans do not exclude yourself from what is going to be, think, an extremely important debate for the world and for your country as well. 

AN: Justice Sachs, I just want to thank you for that wonderful nuanced, and very thoughtful presentation of one of the difficult subject: I think courts face. Thank you very much.."

MISSING DOCUMENT

3. THE CERTIFICATION CASE 

In re: Certification of the Constitution of the Republic of South Africa, 1996 

1996 (4) SA 744 (CC),' 1996 (10) BCLR 1253 (CC) 

Once the South African Constitution had been drafted by the Constitutional Assembly, the Constitutional Court had to certify whether or not it complied with a set of constitutional principles. One of the objections raised by some parties before the Court was to the inclusion of socio-economic rights. 

The objectors argued that socio-economic rights were not universally accepted fundamental rights, that the inclusion of these rights would breach separation of powers by allowing the judiciary to encroach on the area reserved for the legislature and executive and that the rights are not justiciable, particularly because of their budgetary implications. 

While the Court accepted the validity of certain other objections to the Constitution, it rejected those relating to socio-economic rights. 

Extract from the judgment of the Court: 

[76] Sections 26,27 and 29 in the [constitutional text] provide rights of access to housing, health care, sufficient food and water, social security and basic education. [Section] 28, among other things, provides such rights specifically to children. These rights were loosely referred to by the objectors as socio-economic rights. The first objection to the inclusion of these provisions was that they are not universally accepted fundamental rights. As stated, such an objection cannot be sustained because [Constitutional Principle II] permits the [Constitutional Assembly] to supplement the universally accepted fundamental rights with other rights not universally accepted. 

[77] The second objection was that the inclusion of these rights in the [constitutional text] is inconsistent with the separation of powers required by [Constitutional Principle VI] because the judiciary would have to encroach upon the proper terrain of the legislature and executive. In particular the objectors argued it would result in the courts dictating to the government how the budget should be allocated. It is true that the inclusion of socio-econornic rights may result in courts making orders which have direct implications for budgetary matters. However, even when a court enforces civil and political rights such as equality, freedom of speech and the right to a fair trial, the order it makes will often have such implications. A court may require the provision of legal aid, or the extension of state benefits to a class of people who formerly were not beneficiaries of such benefits. In our view it cannot be said that by including socio-econornic rights within a bill of rights, a task is conferred upon the courts so different from that ordinarily conferred upon them by a bill of rights that it results in a breach of the separation of powers. 

[78] The objectors argued further that socio-economic rights are not justiciable, in particular because of the budgetary issues their enforcement may raise. They based this argument on [Constitutional Principle II] which provides that all universally accepted fundamental rights shall be protected by "entrenched and justiciable provisions in the Constitution". It is clear, as we have stated above, that the socio-economic rights entrenched in [sections] 26 to 29 are not universally accepted fundamental rights. For that reason, therefore, it cannot be said that their 'justiciability" is required by [Constitutional Principle II] Nevertheless, we are of the view that these rights are, at least to some extent, justiciable. As we have stated in the previous paragraph, many of the civil and political rights entrenched in the [constitutional text] will give rise to similar budgetary implications without compromising their justiciability. The fact that socio-economic rights will almost inevitably give rise to such implications does not seem to us to be a bar to their justiciability. At the very minimum, socio-economic rights can be negatively protected from improper invasion. In the light of these considerations, it is our view that the inclusion of socio-economic rights in the [constitutional text] does not result in a breach of the [Constitutional Principles]. 

4. THE SOOBRAMONEY CASE 

Soobramoney v Minister of Health, KwaZulu-Natal 

1998 (1) SA 765 (CC); 1997 (12) BCLR 1696 (CC) 

Mr Soobramoney was an unemployed man in the final stages of chronic renal failure who had approached a hospital with a view to receiving ongoing dialysis treatment in its renal unit. Although his life could be prolonged by means of regular renal dialysis, he hospital in question had refused him admission to its renal unit. Because the hospital did not have enough resources to provide dialysis treatment for all patients suffering from chronic renal failure it followed a set policy in regard to the use of dialysis resources. When determining which persons with chronic renal failure would be given dialysis treatment, the primary requirement was eligibility for a kidney transplant. Such persons would be provided with dialysis treatment until a donor had been found and a kidney transplant performed To be eligible for a kidney transplant the patient had to be free of other "significant disease ". Mr Soobramoney, who suffered from other conditions including a heart disease, failed to meet this requirement. 

Mr Soobramoney unsuccessfully approached a division of the High Court for an order directing the hospital to provide him with the treatment he desired and interdicting Respondent from refusing him admission to the renal unit of the hospital. He then appealed to the Constitutional Court, basing his claim on section 27(3) of the Constitution which provides that "no one may be refused emergency medical treatment" and section 11 of the Constitution which provides that "everyone has the right to life ". 

The Court held that the provisions of the Constitution meant that the obligations imposed on the State by sections 26 and 27 of the Constitution dealing with the right of access to housing, health care, food, water and social security were dependent upon the resources available for such purposes, and the corresponding rights themselves were limited by reason of the lack of resources. Given this lack of resources and the significant demands made on them by high levels of unemployment, inadequate social security and a widespread lack of access to clean water or to adequate health services, an unqualified obligation to meet these needs would not at present be capable of being fulfilled: it was within this context which s 27(3) of the Constitution had to be construed 

The Court the before held that s 27(3) should not be given a broad construction which would include ongoing treatment of chronic illnesses for the purpose of prolonging life, It could also not be read with the right to life to allow everyone requiring life-saving treatment who was unable to pay for such treatment herself or himself was entitled to have the treatment provided at a State hospital without charge. Such a construction would make it substantially more difficult for the State to fulfil its primary obligations under S 27(1) and (2) to provide health care services to 'everyone' within its available resources, It would also have the consequence of prioritising the treatment of terminal illnesses over other forms of medical care and would reduce the resources available to the State for purposes such as preventative health care and medical treatment for persons suffering from illnesses or bodily infirmities which are not life threatening. 

The Court held that in a context of budget constraints and cutbacks in hospital services in KwaZulu-Natal there were many more patients suffering from chronic renal failure than there were dialysis machines to treat such patients. Guidelines were therefore established to assist medical personnel to make the agonising choices which had to be made in deciding who should receive treatment and who not. These guidelines were applied in the present case. By using the available dialysis machines in accordance with the guidelines more patients were benefited than would be the case if they were used to keep alive persons with chronic renal failure. If all the persons in South Africa who suffer from chronic renal failure were to be provided with dialysis treatment the cost of doing so would make substantial inroads into the health budget. 

The provincial administration which was responsible for health services in KwaZulu-Natal had to make decisions about the funding that should be made available for health care and how such funds should be spent. These choices involved difficult decisions to be taken at the political level in fixing the health budget, and at the functional level in deciding upon the priorities to be met. A court would be slow to interfere with rational decisions taken in good faith by the political organs and medical authorities whose responsibility it was to deal with such matters. 

It had not been shown that the State's constitutional obligations had been breached and the appeal was dismissed 

Section 27- Health care, food, water and social security (1) Everyone has the right to have access to- 

(a) health care services, including reproductive health care,' (b) sufficientfoodandwater," and 

(c) social security, including, if they are unable to support themselves and their dependants, appropriate social assistance, 

(2) The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of each of these rights. 

(3) No one may be refused emergency medical treatment, 

Extracts from the judgment of Chaskalson P: 

(8)  We live in a society in which there are great disparities in wealth. Millions of people are living in deplorable conditions and in great poverty. There is a high level of unemployment, inadequate social security, and many do not have access to clean water or to adequate health services. These conditions already existed when the Constitution was adopted and a commitment to address them, and to transform our society into one in which there will be human dignity. freedom and equality, lies at the heart of our new constitutional order. For as long as these conditions continue to exist that aspiration will have a hollow ring. 

(9)  The constitutional commitment to address these conditions is expressed in the preamble which, after giving recognition to the injustices of the past, states: 

"We therefore, through our freely elected representatives, adopt this Constitution as the supreme law of the Republic so as to :- 

· Heal the divisions of the past and establish a society based on democratic values, social justice and fundamental human rights; 

· Improve the quality of life of all citizens and free the potential of each person". 

This commitment is also reflected in various provisions of the bill of rights and in particular in sections 26 and 27 which deal with housing, health care, food, water and social security. 

(II) What is apparent from these provisions is that the obligations imposed on the state by sections 26 and 27 in regard to access to housing, health care, food, water and social security are dependent upon the resources available for such purposes, and that the corresponding rights themselves are limited by reason of the lack of resources. Given this lack of resources and the significant demands on them that have already been referred to, an unqualified obligation to meet these needs would not presently be capable of being fulfilled. This is the context within which section 27(3) must be construed. 

(19)  If section 27(3) were to be construed in accordance with the appellant's contention it would make it substantially more difficult for the state to fulfill its primary obligations under sections 27(1) and (2) to provide health care services to "everyone" within its available resources. It would also have the consequence of prioritising the treatment of terminal illnesses over other forms of medical care and would reduce the resources available to the state for purposes such as preventative health care and medical treatment for persons suffering from illnesses or bodily infirmities which are not life threatening. In my view much i clearer language than that used in section 27(3) would be required to justify such a conclusion. 

[20] Section 27(3) itselfis couched in negative terms -it is a right not to be refused emergency treatment. The purpose of the right seems to be to ensure that treatment be given in an emergency, and is not frustrated by reason of bureaucratic requirements or other formalities. A person who suffers a sudden catastrophe which calls for immediate medical attentio~ such as the injured person in Paschim Banga Khet Mazdoor Samity v State of West Bengal, should not be refused ambulance or other emergency services which are available and should not be~umed away from a hospital which is able to provide the necessary treatment. What the section requires is that remedial treatment that is necessary and available be given immediately to avert that harm. 

[25] By using the available dialysis machines in accordance with the guidelines more patients are benefited than would be the case if they were used to keep alive persons with chronic renal failure, and the outcome of the treatment is also likely to be more beneficial because it is directed to curing patients, and not simply to maintaining them in a chronically ill condition. It has not been suggested that these guidelines are unreasonable or that they were not applied fairly and rationally when the decision was taken by the Addington Hospital that the appellant did not qualify for dialysis. 

(28) The provincial administration which is responsible for health services in Kwa-Zulu Natal has to make decisions about the funding that should be made available for health care and how such funds should be spent. These choices involve difficult decisions to be taken at the political level in fixing the health budget, and at the functional level in deciding upon the priorities to be met. A court will be slow to interfere with rational decisions taken in good faith by the political organs and medical authorities whose responsibility it is to deal with such matters. 

(31) One cannot but have sympathy for the appellant and his family, who face the cruel dilemma of having to impoverish themselves in order to secure the treatment that the appellant seeks in order to prolong his life. The hard and unpalatable fact is that if the appellant were a wealthy man he would be able to procure such treatment from private sources; he is not and  has to look to the state to provide him with the treatment. But the state's resources are limited and the appellant does not meet the criteria for admission to the renal dialysis programme. Unfortunately, this is true not only of the appellant but of many others who need access to renal dialysis units or to other health services. There are also those who need access to housing, food and water, employment opportunities, and social security. These too are aspects of the right to 

". ..human life: the right to live as a human being, to be part of a broader community, to share in the experience of humanity." 

The state has to manage its limited resources in order to address all these claims. There will be times when this requires it to adopt a holistic approach to the larger needs of society rather than to focus on the specific needs of particular individuals within society. 

(37) The following order is made. The appeal against the order made by Combrinck J is dismissed. No order is made as to costs. 

Extracts from the concurring Judgement of Madala J: 

(46) The fundamental issue is whether this Court, as the guardian of the Constitution, as the protector of human rights and as the upholder of democracy, should in this case require a health authority, acting through its authorised medical practitioner, to adopt a course of treatment which in the bona fide clinical and incisive judgment of the practitioner will not cure the patient but merely prolong his life for some time. Dr Naicker's qualifications as head of the Renal Unit at Addington Hospital are undoubted and her 18 years experience as a specialist physician in the field of renal medicine puts her in a singular position when it comes to the exercise by her of her own professional judgment on renal matters. She states in her affidavit in the present matter that patients who suffer from chronic renal failure, the condition which has afflicted the appellant, have as their only hope, either an organ transplant or long- term dialysis. It is always envisaged when such patients are put on the dialysis programme, that in due course a suitable cadaver transplant may be carried out or that organ donation may be made by a suitable living person. The appellant is not a suitable candidate for renal transplant; also he does not qualify for long-term dialysis because of the scarcity of facilities and his state of health. 

(48) Private hospitals and clinics which offer haemodialysis programmes play an important role in cases such as the present. They do afford end-stage renal failure patients with haemodialysis treatment where the public sector cannot. The private sector criteria for acceptance onto a dialysis programme are not as strict, but naturally the patient must have the funds in order to sustain treatment. It seems to me that it would alleviate the problem of the public sector if more patients were given by the private sector alternative possible treatment of providing catheters and bags which go with CAPD. The appellant in this case alleges that he was never advised about this option. If this were so, it would, in my view, be a serious indictment for the private sector which offers private renal dialysis programmes. However, the private sector is not before us and we cannot condemn it without hearing it. 

Extracts from the concurring judgment of Sachs J: 

(52)  In a case such as the present which engages our compassion to the fuU, I feel it necessary to underline the fact that Chaskalson P'sjudgment, as I understand it, does not merely "toU the beU of lack of resources". In all the open and democratic societies based upon dignity, freedom and equality with which I am familiar, the rationing of access to life- prolonging resources is regarded as integral to, rather than incompatible with, a human rights approach to ~alth care. 

[54] Health care rights by their very nature have to be considered not only in a traditional legal context structured around the ideas of human autonomy but in a new analytical framework based on the notion of human interdependence. A healthy life depends upon social interdependence: the quality of air, water, and sanitation which the state maintains for the public good; the quality of one's caring relationships, which are highly correlated to health; as I well as the quality of health care and support furnished officially by medical institutions and ! provided informally by family, friends, and the community. As Minow put it: 

"Interdependence is not a social ideal, but an inescapable fact; the scarcity of resources forces it on us. Who gets to use dialysis equipment? Who goes to the front of the line for the kidney transplant?" 

Traditional rights analyses accordingly have to be adapted so as to take account of the special problems created by the need to provide a broad framework of constitutional principles governing the right of access to scarce resources and to adjudicate between competing rights bearers.  When rights by their very nature are shared and inter-dependent, striking appropriate balances between the equally valid entitlements or expectations of a multitude of claimants should not be seen as imposing limits on those rights (which would then have to be justified in terms of section 36), but as defining the circumstances in which the rights may most fairly and effectively be enjoyed. 

5. THE GROOTBOOM CASE 

Government of the Republic of South Africa and Others v Grootboom and Others 

2001 (1) SA 46 (CC),. 2000 (11) BCLR 1169 (CC) 

The respondents were a group of 51 0 children and 390 adults who had been evicted from their informal homes situated on private land earmarked for formal low-cost housing. They had previously lived in an informal squatter settlement called Wallacedene under lamentable conditions: they had no water, sewage or refuse removal services, only 5% of the shacks had electricity and the area was partly water-logged. Many had applied for subsidised low-cost housing from the municipality and had been on the waiting list for as long as seven years. Despite numerous enquiries from the municipality no definite answer was given. Faced with the prospect of remaining in intolerable conditions indefinitely, the respondents began to move out of Wallacedene at the end of September 1998. They put up their shacks and shelters on vacant land that was privately owned and had been earmarked for low-cost housing. They did not have the consent of the owner and in December 1998 he obtained an ejectment order against them in the magistrates' court. At this stage they had nowhere to go as their former sites in Wallacedene had been filled by others. In May 1999, the respondents were forcibly evicted at the municipality's expense. This was done prematurely and inhumanely: reminiscent of apartheid-style evictions. The respondents' homes were bulldozed and burnt and their possessions destroyed. Many of the residents who were not there could not even salvage their personal belongings. 

The respondents went and sheltered on the Wallacedene sports field under such temporary structures as they could muster. Within a week the winter rains started and the plastic sheeting they had erected afforded scant protection. The next day the respondents' attorney wrote to the municipality describing the intolerable conditions under which his clients were living and demanded that the municipality meet its constitutional obligations and provide temporary accommodation to the respondents. The respondents were not satisfied with the response oj the municipality and launched an urgent application in the High Court on 31 May 1999. The High Court ordered the three tiers of government involved in the case to provide shelter to the children and their parents. The judgment provisionally concluded that "tents, portable latrines and a regular supply of water (albeit transported) would constitute the bare minimum." The government appealed to the Constitutional Court. 

At the hearing of the matter in the Constitutional Court, the appellants made an offer to ameliorate the immediate crisis situation in which the respondents were living. at a later stage, and before judgment was given, the Court, after communication with the parties, crafted an order putting the municipality on terms to provide certain rudimentary services to ensure that the offer was fulfilled. 

The claim of Ms Grootboom and the others was based on two provisions of the Constitution: s26 of the Constitution, which provides that everyone has the right of access to adequate housing, thereby imposing an obligation upon the State to take reasonable legislative and other measures to ensure the progressive realisation of this right within its available resources; and s28(l)(c) of the Constitution which provides that children have the right to shelter. The government contended that they had complied with the obligation imposed upon them by s 26 of the Constitution and placed evidence before the Court of the legislative and other measures they had adopted concerning housing. 

The Court unanimously held that government had not met its obligations under s26. In particular, the Court held that the State was obliged to take positive action to meet the needs 

of those .living in extreme conditions of poverty, homelessness or intolerable housing. The Housing Act 107 of 1997 made no express provision to facilitate access to temporary relief for people who had no access to land, no roof over their heads, living in intolerable conditions and in crisis because of natural disasters. These people were in desperate need The Court held that the absence of a component catering for those in desperate need may have been acceptable if the nationwide housing program would result in affordable houses for most people within a reasonably short time. This was, however, not the case and housing authorities were unable to state when housing would become available to those in desperate need. The immediate crises was accordingly not being met and the consequent pressure on existing settlements resulted in land invasions by those in desperate need; thereby frustrating the attainment of the medium and long term objectives of the nationwide housing program. 

As at the date of the launch of the application, the State had not been meeting the obligation imposed on it by s 26 of the Constitution within the relevant area. In particular, the programs adopted by the State fell short of the requirements of s 26(2) in that no provision was made for relief to the categories of people in desperate need. The Constitution obliged the State to act positively to ameliorate these conditions. This obligation was to devise and implement a coherent, coordinated program designed to provide access to housing, healthcare, sufficient food and water and social security to those unable to support themselves and their dependants. The State also had to foster conditions to enable citizens to gain access to land on an equitable basis. Those in need had a corresponding right to demand that this be done. However, s 26 (and also s 28) did not entitle the respondents to claim shelter or housing immediately upon demand. 

Therefore the Court issued a declaratory order to substitute the High Court order stipulating that s 26(2) of the Constitution required the State to act to meet the obligation imposed upon it by the section to devise and implement a comprehensive and coordinated program to progressively realise the right of access to adequate housing. This included the obligation to devise, fund, implement and supervise measures to provide relief to those in desperate need within its available resources. 

Section 26 -Housing 

1. Everyone has the right to have access to adequate housing. 

2. The state must take reasonqble legislative 'and other measures, within its available resources, to achieve the progressive realisation of this right. 

3. No one may be evicted from their home, or have their home demolished; without an order of court made after considering all the relevant circumstances. No legislation may permit arbitrary elections. 

Section 28 -Children 

(1) Every child has the right 

(c)to basic nutrition, shelter, basic health care services and social services,' 

Extracts from the judgment of Yacoob J:

(1) People of South Africa are committed to the attainment of social justice and the improvement of the quality of life for everyone. The Preamble to our Constitution records this commitment. The Constitution declares the founding values of our society to be "[h]uman dignity, the achievement of equality and the advancement of human rights and freedoms." This I case grapples with the realisation of these aspirations for it concerns the state's constitutional obligations in relation to housing: a constitutional issue of fundamental importance to the development of South Africa's new constitutional order. 

[2] The issues here remind us of the intolerable conditions under which many of our people are still living. The respondents are but a fraction of them. It is also a reminder that unless the plight of these communities is alleviated, people may be tempted to take the law into their own hands in order to escape these conditions. The case brings home the harsh reality that the Constitution's promise of dignity and equality for all remains for many a distant dream. People should not be impelled by intolerable living conditions to resort to land invasions. Self-help of this kind cannot be tolerated, for the unavailability of land suitable for housing development is a key factor in the fight against the country's housing shortage. 

[Justiciability] 

[19] ...These rights need to be considered in the context of the cluster of socio-economic rights enshrined in the Constitution. They entrench the right of access to land, to adequate housing and to health care, food, water and social security. They also protect the rights of the child and the right to education. 

[20] While the justiciability of socio-economic rights has been the subject of considerable jurisprudential and political debate, the issue of whether socio-economic rights are justiciable at all in South Africa has been put beyond question by the text of our Constitution as construed in the Certification judgment. During the certification proceedings before this Court it was contended that they were not justiciable and should therefore not have been included in i the text of the new Constitution. In response to this argument, this Court held: 

"[T]hese rights are, at least to some extent, justiciable. As we have stated in the previous paragraph, many of the civil and political rights entrenched in the [constitutional text before this Court for certification in that case] will give rise to similar budgetary implications without compromising their justiciability. The fact that socio-economic rights will almost inevitably give rise to such implications does not seem to us to be a bar to their justiciability. At the very minimum, socio-economic rights can be negatively protected from improper invasion." 

Socio-economic rights are expressly included in the Bill of Rights; they cannot be said to exist on paper only. Section 7(2) of the Constitution requires the state "to respect, protect, promote and fulfil the rights in the Bill of Rights" and the courts are constitutionally bound to ensure that they are protected and fulfilled. The question is therefore not whether socio- economic rights are justiciable under our Constitution, but how to enforce them in a given case. This is a very difficult issue which must be carefully explored on a case-by-case basis. 

 [21] Like all the other rights in Chapter 2 of the Constitution (which contains the Bill of Rights), section 26 must be construed in its context. The section has been carefully crafted. It contains three subsections. The first confers a general right of access to adequate housing. The second establishes and delimits the scope of the positive obligation imposed upon the state to promote access to adequate housing and has three key elements. The state is obliged: (a) to take reasonable legislative and other measures; (b) within its available resources; (c) to achieve the progressive realisation of this right. These elements are discussed later. The third subsection provides protection against arbitrary evictions. 

[24] The right of access to adequate housing cannot be seen in isolation. There is a close relationship between it and the other socio-economic rights. Socio-economic rights must all be read together in the setting of the Constitution as a whole. The state is obliged to take positive action to meet the needs of those living in extreme conditions of poverty, homelessness or intolerable housing. Their interconnectedness needs to be taken into account in interpreting the socio-economic rights, and, in particular, in determining whether the state has met its obligations in terms of them. 

[25] Rights also need to be interpreted and understood in their social and historical context. The right to be free from unfair discrimination, for example, must be understood against our legacy of deep social inequality. 

{Minimum Core Obligations} 

[31] The concept of minimum core obligation was developed by the [United Nations Committee on Economic, Social and Cultural Rights] to describe the minimum expected of a state in order to comply with its obligation under the [International Covenant on Economic, Social and Cultural Rights]. It is the floor beneath which the conduct of the state must not drop if there is to be compliance with the obligation. Each right has a "minimum essential level" that must be satisfied by the states parties. The committee developed this concept based on "extensive experience gained by [it] ...over a period of more than a decade of examining States parties' reports." The general comment is based on reports furnished by the reporting states and the general comment is therefore largely descriptive of how the states have complied with their obligations under the Covenant. The committee has also used the general comment ''as a means of developing a common understanding of the norms by establishing a prescriptive definition." Minimum core obligation is determined generally by having regard to the needs of the most vulnerable group that is entitled to the protection of the right in question. It is in this context that the concept of minimum core obligation must be understood in international law. 

[32] It is not possible to determine the minimum threshold for the progressive realisation of the right of access to adequate housing without first identifying the needs and opportunities for the enjoyment of such a right. These will vary according to factors such as income, unemployment, availability of land and poverty. The differences between city and rural communities will also determine the needs and opportunities for the enjoyment of this right. Variations ultimately depend on the economic and social history and circumstances of a country. All this illustrates the complexity of the task of determining a minimum core obligation for the progressive realisation of the right of access to adequate housing without having the requisite information on the needs and the opportunities for the enjoyment of this right. The committee developed the concept of minimum core over many years of examining reports by reporting states. This Court does not have comparable information. 

[33] The. determination of a minimum core in the context of ' 'the right to have access to adequate housing" presents difficult questions. This is so because the needs in the context of access to adequate housing are diverse: there are those who need land; others need both land and houses; yet others need financial assistance. There are difficult questions relating to the definition of minimum core in the context of a right to have access to adequate housing, in particular whether the minimum core obligation should be defined generally or with regard to specific groups of people. As will appear from the discussion below, the real question in terms of our Constitution is whether the measures taken by the state to realise the right afforded by section 26 are reasonable. There may be cases where it may be possible and appropriate to have regard to the content of a minimum core obligation to determine whether the measures taken by the state are reasonable. However, even if it were appropriate to do so, it could not be done unless sufficient information is placed before a court to enable it to determine the minimum core in any given context. In this case, we do not have sufficient information to determine what would comprise the minimum core obligation in the context of our Constitution. It is not in any event necessary to decide whether it is appropriate for a court to determine in the first instance the minimum core content of a right. 

[34] I consider the meaning and scope of section 26 in its context. Its provisions are repeated for convenience: 

(2) Everyone has the right to have access to adequate housing. 

(3) The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of this right. 

(4) No one may be evicted from their home, or have their home demolished, without an order of court made after considering all the relevant circumstances. No legislation may permit arbitrary evictions." 

Subsections (1) and (2) are related and must be read together. Subsection (1) aims at delineating the scope of the right. It is a right of everyone including children. Although the subsection does not expressly say so, there is, at the very least, a negative obligation placed upon the state and all other entities and persons to desist from preventing or impairing the right of access to adequate housing. The negative right is further spelt out in subsection (3) which prohibits arbitrary evictions. Access to housing could also be promoted if steps are taken to make the rural areas of our country more viable so as to limit the inexorable migration of people from rural to urban areas in search of jobs. 

[35] The right delineated in section 26(1) is a right of ' 'access to adequate housing" as distinct from the right to adequate housing encapsulated in the Covenant. This difference is significant. It recognises that housing entails more than bricks and mortar. It requires available land, appropriate services such as the provision of water and the removal of sewage and the financing of all of these, including the building of the house itself. For a person to have access to adequate housing all of these conditions need to be met: there must be land, there must be services, there must be a dwelling. Access to land for the purpose of housing is therefore inclqded in the right of access to adequate housing in section 26. A right of access to adequate'housing also suggests that it is not only the state who is responsible for the provision of houses, but that other agents within our society, including individuals themselves, must be enabled by legislative and other measures to provide housing. The state must create the conditions for access to adequate housing for people at all economic levels of our society. State policy dealing with housing must therefore take account of different economic levels in our society. 

[36] In this regard, there is a difference between the position of those who can afford to pay for housing, even if it is only basic though adequate housing, and those who cannot. For those who can afford to pay for adequate housing, the state's primary obligation lies in unlocking the system, providing access to housing stock and a legislative framework to facilitate self-built houses through planning laws and access to finance. Issues of development and social welfare are raised in respect of those who cannot afford to provide themselves with housing. State policy needs to. address both these groups. The poor are particularly vulnerable and their needs require special attention. It is in this context that the relationship between sections 26 and 27 and the other socio-economic rights is most apparent. If under section 27 the state has in place programmes to provide adequate social assistance to those who are otherwise unable t9 support themselves and their dependants, that would be relevant to the state's obligations in respect of other socio-economic rights. 

[37] The state's obligation to provide access to adequate housing depends on context, and may differ from province to province, from city to city, from rural to urban areas and from person to person. Some may need access to land and no more; some may need access to land and building materials; some may need access to finance; some may need access to services such as water, sewage, electricity and roads. What might be appropriate in a rural area where people live together in communities engaging in subsistence farming may not be appropriate in an urban area where people are looking for employment and a place to live. 

[38] Subsection (2) speaks to the positive obligation imposed upon the state. It requires the state to devise a comprehensive and workable plan to meet its obligations in terms of the subsection. However subsection (2) also makes it clear that the obligation imposed upon the state is not an absolute or unqualified one. The extent of the state's obligation is defined by three key elements that are considered separately: (a) the obligation to "take reasonable legislative and other measures"; (b) "to achieve the progressive realisation" of the right; and (c) "within available resources." 

Reasonable Legislative and Other Measures 

[39] A reasonable programme therefore must clearly allocate responsibilities and tasks to the different spheres of government and ensure that the appropriate financial and human resources are available. 

[40] Thus, a coordinated state housing programme must be a comprehensive one determined by all three spheres of government in consultation with each other as contemplated by Chapter 3 of the Constitution. It may also require framework legislation at national level, a matter we need not consider further in this case as there is national framework legislation in place. Each sphere of government must accept responsibility for the implementation of particular parts of the programme but the national sphere of government must assume responsibility for ensuring that laws, policies, programmes and strategies are adequate to meet the state's section 26 obligations. In particular, the national framework, if there is one, must be designed so that these obligations can be met. It should be emphasised that national government bears an important responsibility in relation to the allocation of national revenue to the provinces and local government on an equitable basis. Furthermore, national and provincial government must ensure that executive obligations imposed by the housing legislation are met.  

[41] The measures must establish a coherent public housing programme directed towards the progressive realisation of the right of access to adequate housing within the state's available means. The programme must be capable of facilitating the realisation of the right. The precise contours and content of the measures to be adopted are primarily a matter for the legislature and the executive. They must, however, ensure that the measures they adopt are reasonable. In any challenge based on section 26 in which it is argued that the state has failed to meet the positive obligations imposed upon it by section 26(2), the question will be whether the legislative and other measures taken by the state are reasonable. A court considering reasonableness will not enquire whether other more desirable or favourable measures could have been adopted, or whether public money could have been better spent. The question would be whether the measures that have been adopted are reasonable. It is necessary to recognise that a wide range of possible measures could be adopted by the state to meet its obligations. Many of these would meet the requirement of reasonableness. Once it is shown that the measures do so, this requirement is met. 

[42] The state is required to take reasonable legislative and other 1lleasures. Legislative measures by themselves are not likely to constitute constitutional compliance. Mere 

legislation is not enough. The state is obliged to act to achieve the intended result, and the legislative measures will invariably have to be supported by appropriate, well-directed policies and programmes implemented by the executive. These policies and programmes must be reasonable both in their conception and their implementation. The formulation of a programme is only the first stage in meeting the state's obligations. The programme must also be reasonably implemented. An otherwise reasonable programme that is not implemented reasonably will not constitute compliance with the state's obligations. 

[43] In determining whether a set of measures is reasonable, it will be necessary to consider housing problems in their social, economic and historical context and to consider the capacity of institutions responsible for implementing the programme. The programme must be balanced and flexible and make appropriate provision for attention to housing crises and to short, medium and long term needs. A programme that excludes a significant segment of society cannot be said to be reasonable. Conditions do not remain static and therefore the programme will require continuous review. 

[44] Reasonableness must also be understood in the context of the Bill of Rights as a whole. The right of access to adequate housing is entrenched because we value human beings and want to ensure that they are afforded their basic human needs. A society must seek to ensure that the basic necessities of life are provided to all if it is to be a society based on human dignity, freedom and equality. To be reasonable, measures cannot leave out of account the degree and extent of the denial of the right they endeavour to realise. Those whose needs are the most urgent and whose ability to enjoy all rights therefore is most in peril, must not be ignored by the measures aimed at achieving realisation of the right. It may not be sufficient to meet the test of reasonableness to show that the measures are capable of achieving a statistical advance in the realisation of the right. Furthermore, the Constitution requires that everyone must be treated with care and concern. If the measures, though statistically successful, fail to respond to the needs of those most desperate, they may not pass the test. 

Progressive realisation of the right 

[45] The extent and content of the obligation consist in what must be achieved, that is, "the progressive realisation of this right." It links subsections (1) and (2) by making it quite clear that the right referred to is the right of access to adequate housing. The term "progressive realisation" shows that it was contemplated that the right could not be realised immediately. But the goal of the Constitution is that the basic needs of all in our society be effectively met and the requirement of progressive realisation means that the state must take steps to achieve this goal. It means that accessibility should be progressively facilitated: legal, administrative, operational and financial hurdles should be examined and, where possible, lowered over time. Housing must be made more accessible not only to a larger number of people but to a wider range of people as time progresses. The phrase is taken from intemational law and Article 2.1 of the Covenant in particular. The committee has helpfully analysed this requirement in the context of housing as follows: 

"Nevertheless, the fact that realization over time, or in other words progressively, is foreseen under the Covenant should not be misinterpreted as depriving the obligation of all meaningful content. It is on the one hand a necessary flexibility device, reflecting the realities of the real world and the difficulties involved for any country in ensuring full realization of economic, social and cultural rights. On the other hand, the phrase must be read in the light of the overall objective, indeed the raison d'etre, of the Covenant which is to establish clear obligations for States parties in respect of the full realization of the rights in question. It thus imposes an obligation to move as expeditiously and effectively as possible towards that goal. Moreover, any deliberately retrogressive measures in that regard would require the most careful consideration and would need to be fully justified by reference to the 

totality of the rights provided for in the Covenant and in the context of the full use of the maximum available resources." 

Although the committee's analysis is intended to explain the scope of states parties' obligations under the Covenant, it is also helpful in plumbing the meaning of ' 'progressive realisation" in the context of our Constitution. The meaning ascribed to the phrase is in harmony with the context in which the phrase is used in our Constitution and there is no reason not to accept that it bears the same meaning in the Constitution as in the document from which it was so clearly derived. 

Within available resources 

[46] The third defining aspect of the obligation to take the requisite measures is that the obligation does not require the state to do more than its available resources permit. This means that both the content of the obligation in relation to the rate at which it is achieved as well as the reasonableness of the measures employed to achieve the result are governed by the availability of resources. Section 26 does not expect more of the state than is achievable within its available resources. ...There is a balance between goal and means. The measures must be calculated to attain the goal expeditiously and effectively but the availability of resources is an important factor in determining what is reasonable. 

{The State HousingProgramme 

[53] What has been done in execution of this [government housing] programme is a major achievement. Large sums of money have been spent and a significant number of houses has been built. Considerable thought, energy, resources and expertise have been and continue to be devoted to the process of effective housing delivery. It is a programme that is aimed at achieving the progressive realisation of the right of access to adequate housing. 

[54] A question that nevertheless must be answered is whether the measures adopted are reasonable within the meaning of section 26 of the Constitution. Allocation of responsibilities and functions has been coherently and comprehensively addressed. The programme is not haphazard but represents a systematic response to a pressing social need. It takes account of the housing shortage in South Africa by seeking to build a large number of homes for those in need of better housing. The programme applies throughout South Africa and although there have been difficulties of implementation in some areas, the evidence suggests that the state is actively seeking to combat these difficulties. 

[56] This Court must decide whether the nationwide housing programme is sufficiently flexible to respond to those in desperate need in our society and to cater appropriately for immediate and short-term requirements. This must be done in the context of the scope of the housing problem that must be addressed. This case is concerned with the situation in the Cape Metro and the municipality and the circumstances that prevailed there are therefore presented. 

[64] The housing development policy as set out in the Act js in itself laudable. It has medium and long term objectives that cannot be criticised. But the question is whether a housing programme that leaves out of account the immediate amelioration of the 

circumstances of those in crisis can meet the test of reasonableness established by the section. 

[65] The absence of this component may have been acceptable if the nationwide housing programme would result in affordable houses for most people within a reasonably short time. However the scale of the problem is such that this simply cannot happen. Each individual housing project could be expected to take years and the provision of houses for all in the area of the municipality and in the Cape Metro is likely to take a long time indeed. The desperate will be consigned to their fate for the foreseeable future unless some temporary measures exist as an integral part of the nationwide housing programme. Housing authorities are understandably unable to say when housing will become available to these desperate people. 

The result is that people in desperate need are left without any form of assistance with no end in sight. Not only are the immediate crises not met. The consequent pressure on existing settlements inevitably results in land invasions by the desperate thereby frustrating the  attainment of the medium and long term objectives of the nationwide housing programme. 

[68] Effective implementation requires at least adequate budgetary support by national government. This, in turn, requires recognition of the obligation to meet immediate needs in the nationwide housing programme. Recognition of such needs in the nationwide housing programme requires it to plan, budget and monitor the fulfilment of immediate needs and the management of crises. This must ensure that a significant number of desperate people in need are afforded relief, though not all of them need receive it immediately. Such planning too will require proper co-operation between the different spheres of government. 

[69] In conclusion it has been established in this case that as of the date of the launch of this application, the state was not meeting the obligation imposed upon it by section 26(2) of the Constitution in the area of the Cape Metro. In particular, the programmes adopted by the 

state fell short of the requirements of section 26(2) in that no provision was made for relief to the categories of people in desperate need identified earlier. 

Section 28(1)(c) and the [children's) right to shelter 

[70] The judgment of the High Court amounts to this: (a) section 28(1)(c) obliges the state to provide rudimentary shelter to children and their parents on demand if parents are unable to shelter their children; (b) this obligation exists independently of and in addition to the 

obligation to take reasonable legislative and other measures in terms of section 26; and ( c) the state is bound to provide this rudimentary shelter irrespective of the availability of resources. On this reasoning, parents with their children have two distinct rights: the right of access to adequate housing in terms of section 26 as well as a right to claim shelter on demand in terms of section 28( 1)( c). 

[71] This reasoning produces an anomalous result. People who have children have a direct and enforceable right to housing under section 28( 1 )( c), while others who have none or whose children are adult are not entitled to housing under that section, no matter how old, disabled or otherwise deserving they may be. The carefully constructed constitutional scheme for progressive realisation of socio-economic rights would make little sense if it could be trumped in every case by the rights of children to get shelter from the state on demand. Moreover, there is an obvious danger. Children could become stepping stones to housing for their parents instead of being valued for who they are. 

[77] It follows from [section 28 1 (b)] that the Constitution contemplates that a child has the right to parental or family care in the first place, and the right to alternative appropriate care 

only where that is lacking. Through legislation and the common law, the obligation to provide shelter in [section 28( 1 )( c)] is imposed primarily on the parents or family and only alternatively on the state. The state thus incurs the obligation to provide shelter to those children, for example, who are removed from their families. It follows that section 28( 1 )( c) does not create any primary state obligation to provide shelter on demand to parents and their children if children are being cared for by their parents or families. 

[78] This does not mean, however, that the state incurs no obligation in relation to children who are being cared for by their parents or families. In the first place, the state must provide the legal and administrative infrastructure necessary to ensure that children are accorded the protection contemplated by section 28. This obligation would normally be fulfilled by passing 0 laws and creating enforcement mechanisms for the maintenance of children, their protection from maltreatment, abuse, neglect or degradation, and the prevention of other forms of abuse of children mentioned in section 28. In addition, the state is required to fulfil its obligations to provide families with access to land in terms of section 25, access to adequate housing in terms of section 26 as well as access to health care, food, water and social security in terms of section 27. It follows from this judgment that sections 25 and 27 require the state to provide access on a programmatic and coordinated basis, subject to available resources. One of the ways in which the state would meet its section 27 obligations would be through a social welfare programme providing maintenance grants and other material assistance to families in need in defined circumstances. 

[The Negative Component of the Right] 

[88] There is, however, no dispute that the municipality funded the eviction of the respondents. The magistrate who ordered the ejectment of the respondents directed a process 0 of mediation in which the municipality was to be involved to identify some alternative land for the occupation for the New Rust residents. Although the reason for this is unclear from the papers, it is evident that no effective mediation took place. The state had an obligation to ensure, at the very least, that the eviction was humanely executed. However, the eviction was reminiscent of the past and inconsistent with the values of the Constitution. The respondents were evicted a day early and to make matters worse, their possessions and building materials were not merely removed, but destroyed and burnt. I have already said that the provisions of section 26( 1) of the Constitution burdens the state with at least a negative obligation in 

relation to housing. The manner in which the eviction was carried out resulted in a breach of this obligation. 

[92] This judgment must not be understood as approving any practice of land invasion for the purpose of coercing a state structure into providing housing on a preferential basis to those who participate in any exercise of this kind. Land invasion is inimical to the systematic provision of adequate housing on a planned basis. It may well be that the decision of a state structure, faced with the difficulty of repeated land invasions, not to provide housing in response to those invasions, would be reasonable. Reasonableness must be determined on the facts of each case. 

Summary and conclusion 

[93] This case shows the desperation of hundreds of thousands of people living in deplorable conditions throughout the country. The Constitution obliges the state to act positively to ameliorate these conditions. The obligation is to provide access to housing, health-care, sufficient food and water, and social security to those unable to support themselves and their dependants. The state must also foster conditions to enable citizens to gain access to land on an equitable basis. Those in need have a corresponding right to demand that this be done. 

[94] I am conscious that it is an extremely difficult task for the state to meet these obligations in the conditions that prevail in our country. This is recognised by the Constitution which expressly provides that the state is not obliged to go beyond available resources or to realise these rights immediately. I stress however, that despite all these qualifications, these are rights, and the Constitution obliges the state to give effect to them. This is an obligation that courts can, and in appropriate circumstances, must enforce. 

[95] Neither section 26 nor section 28 entitles the respondents to claim shelter or housing immediately upon demand. The High Court order ought therefore not to have been made. However, section 26 does oblige the state to devise and implement a coherent, co-ordinated programme designed to meet its section 26 obligations. The programme that has been adopted and was in force in the Cape Metro at the time that this application was brought, fell short of the obligations imposed upon the state by section 26(2) in that it failed to provide for any form of relief to those desperately in need of access to housing. 

[96] In the light of the conclusions I have reached, it is necessary and appropriate to make a 0 declaratory order. The order requires the state to act to meet the obligation imposed upon it by section 26(2) of the Constitution. This includes the obligation to devise, fund, implement and supervise measures to provide relief to those in desperate need. 

[97] The Human Rights Commission is an amicus in this case. Section 184 (1) (c) of the Constitution places a duty on the Commission to "monitor and assess the observance of human rights in the Republic." Subsections (2) (a) and (b) give the Commission the power: 

"(a) to investigate and to report on the observance of human rights; 

(b) to take steps to secure appropriate redress where human right have been violated. " 

Counsel for the Commission indicated during argument that the Commission had the duty and was prepared to monitor and report on the compliance by the state of its section 26 obligations. In the circumstances, the Commission will monitor and, if necessary, report in terms of these powers on the efforts made by the state to comply with its section 26 obligations in accordance with this judgment. 

[99] The following order is made: 

1. The appeal is allowed in part. 

2. The order of the Cape of Good Hope High Court is set aside and the following is substituted for it: It is declared that: 

(a) Section 26(2) of the Constitution requires the state to devise and implement within its available resources a comprehensive and 

coordinated programme progressively to realise the right of access to adequate housing. 

(b) The programme must include reasonable measures such as, but not 

necessarily limited to, those contemplated in the Accelerated Managed 0 Land Settlement Programme, to provide relief for people who have no access to land, no roof over their heads, and who are living in intolerable conditions or crisis situations. 

( c) As at the date of the launch of this application, the state housing 

programme in the area of the Cape Metropolitan Council fell short of compliance with the requirements in paragraph (b), in that it failed to make reasonable provision within its available resources for people in the Cape Metropolitan area with no access to land, no roof over their heads, and who were living in intolerable conditions or crisis situations. 

3. There is no order as to costs. 

6. THE TREATMENT ACTION CAMPAIGN CASE 

Minister of Health and Others v Treatment Action Campaign and Others CCT 8/02 -judgment of 5 July 2002 -currently unreported 

Government, as one of its responses to the HIV -AIDS pandemic, devised a programme to deal with mother-to-child transmission of HIV at birth and identified nevirapine as its drug of choice for this purpose. The drug was available free to government and its administration was simple: a single tablet taken by the mother at the onset of labour and a few drops fed to the baby within 72 hours after birth. Ne,'irapine had been registered for this use by the Medicines Control Council of South Africa indicating that it was safe and effective and was recommended for this use by the World Health Organisation. 

The government 's programme imposed restrictions on the availability of nevirapine in the public health sector. The use of nevirapine to reduce the risk of mother-to-child transmission of HIV was confined to mothers and newborn children at hospitals and clinics included in the 18 research and training sites (with 200 linked access points). At all other public hospitals and clinics the use of nevirapjne for this purpose was not provided for. Public hospitals and clinics outside the research and training sites were not supplied with nevirapine for doctors to prescribe for the prevention of mother-to-child transmission. Only later would a decision be taken as to whether nevirapine and the rest of the package would be made available elsewhere in the health system. That decision would depend upon the results at the research and training sites. 

The Treatment Action Campaign, a civil society organisation, contended that the measures adopted by government to provide access to health care services to HIV -positive pregnant women were deficient in two material respects: first, because they prohibited the administration of nevirapine at public hospitals and clinics outside the research and training sites; and second; because they failed to implement a comprehensive programme for the prevention of mother-to-child transmission of HIV including voluntary counselling and testing, antiretroviral therapy and the option of substitute feeding. 

This judgment deals with the public health care rights afforded to the individual by the Constitution (in section 27) and with the corresponding obligations imposed on the state to take reasonable measures progressively to realise these rights within available resources. The judgment analyses afresh the nature and content of such socio-economic rights and obligations in the light of its previous judgments in the Grootboom and Soobramoney cases and reaffirms the duty and power of the courts under the Constitution to consider whether the state's conduct in this regard has been reasonable. The Court also reaffirms that in exercising such power, courts do not trespass on go\'ernment 's prerogative to formulate and implement policy but perform the duty entrusted to them by the Constitution of giving effect to the Bill of Rights. 

The High Court upheld this challenge by the applicants and ordered government to make nevirapine available to pregnant women with HIV who give birth in the public health sector, and to their babies, where in the judgnlent of the attending medical officer, acting in consultation with the medical superintendent of the facility concerned; this is medically indicated and where the woman concerned has at least been appropriately tested and counselled 'The High Court further ordered government to plan an effective and comprehensive national programme providing for progressive implementation throughout the Republic and to deliver reports to the Court setting out the steps taken and to be taken in this regard. 

On appeal, government argued that the High Court order infringed the doctrine of separation of powers and that the goverment decision to limit the supply of nevirapine to the pilot sites for the research period and to defer expansion of the supply programme until the research period had expired was consistent with its obligations under the Constitution. 

In a unanimous judgment by all the judges of the Court, the Court concluded that, notwithstanding the ostensible multitude of disputed questions of fact and conflicting medical and related expert opinions, it was clear on the government's awn showing that its policy was indeed defective in the two respects identified Government's programme was unreasonable in not enabling nevirapine to be made available outside its 18 test sites to try to save the lives of newborn babies of HIV -positive mothers who live out of reach of the sites and cannot afford to obtain the drug in the private sector. The policy of restricting such supply irrespective of whether the requisite HIV -testing and counselling facilities are available and the medical personnel in charge call for its use, infringes the right of such mothers and their babies to the access to health care guaranteed by the Constitution. By like token, the decision to adhere to the 18 sites for two years and only thereafter to consider expanding the programme for the supply of nevirapine and the accompanying package of public health services to the country at large is unreasonable and infringes the rights of all those who would otherwise have had access to this particular form of health care. The Court therefore decided to make a declaratory order defining these two infringements, and outlining the need to use the extra funds J:1lade available, to provide for the training of additional counsellors. The Court also made a mandatory order instructing the government to remedy the situation. 

Section 27 -Health care,food, water and social security (1) Everyone has the right to have access to- 

(a) health care services, including reproductive health care,. (b) sufficient food and water,. and 

(c) social security, including, if they are unable to support themselves and their dependants, appropriate social assistance. 

(2) The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of each of these rights. 

(3) No one may be refused emergency medical treatment. 

Section 28 -Children 

(1) Every child has the right 

(c) to basic nutrition, shelter, basic health care services and social services,' 

Extracts from the iudgment of the Court: 

[Justiciability] 

[25] The question in the present case, therefore, is not whether socio-economic rights are justiciable. Clearly they are. The question is whether the applicants have shown that the measures adopted by the government to provide access to health care services for mv- positive mothers and their newborn babies fall short of its obligations under the Constitution. 

Minimum core 

[26] it is necessary to consider a line of argument presented on behalf of the first and second amici. It was contended that section 27(1) of the Constitution establishes an individual right vested in everyone. This right, so the contention went, has a minimum core to which every person in need is entitled. The concept of ' 'minimum core" was developed by the United Nations Committee on Economic, Social and Cultural Rights which is charged with monitoring the obligations undertaken by state parties to the International Covenant on Economic, Social and Cultural Rights. 

[28] [The argument was that this] minimum core might not be easy to define, but includes at least the minimum decencies of life consistent with human dignity. No one should be condemned to a life below the basic level of dignified human existence. The very notion of individual rights presupposes that anyone in that position should be able to obtain relief from a court. 

[29] In effect what the argument comes down to is that sections 26 and 27 must be construed as imposing two positive obligations on the state: one an obligation to give effect to the 26(1) and 27(1) rights; the other a limited obligation to do so progressively through "reasonable legislative and other measures, within its available resources". Implicit in that contention is that the content of the right in subsection (1) differs from the content of the obligation in subsection (2). This argument fails to have regard to the way subsections (1) and (2) of both sections 26 and 27 are linked in the text of the Constitution itself, and to the way they have been interpreted by this Court in Soobramoney and Grootboom. 

[30] Section 26(1) refers to the "right" to have access to housing. Section 26(2), dealing with the state's obligation in that regard, requires it to "take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of this right". The reference to "this right" is clearly a reference to the section 26( I) right. Similar language is used in section 27 which deals with health care services, including reproductive health care, sufficient food and water, and social security, including, if persons are unable to support themselves and their dependants, appropriate social assistance. Subsection (I) refers to the right everyone has to have "access" to these services; and subsection (2) obliges the state to take "reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of each of these rights". The rights requiring progressive realisation are those referred to in sections 27(1)(a), (b) and (c). 

[34] Although [in Grootboom] Yacoob J indicated that evidence in a particular case may show that there is a minimum core of a particular service that should be taken into account in determining whether measures adopted by the state are reasonable, the socio-economic rights of the Constitution should not be construed as core be provided to them. Minimum core was reasonableness under section 26(2), and not as under section 26( 1 )entitling everyone to demand that the minimum thus treated as possibly being relevant to 

a self-standing right conferred on everyone 

[35] A purposive reading of sections 26 and 27 does not lead to any other conclusion. It is impossible to give everyone access even to a "core" service immediately. All that is possible, and all that can be expected of the state, is that it act reasonably to provide access to the socio- economic rights identified in sections 26 and 27 on a progressive basis. ... 

[36] The state is obliged to take reasonable measures progressively to eliminate or reduce the large areas of severe deprivation that afflict our society. The courts will guarantee that the democratic processes are protected so as to ensure accountability, responsiveness and openness, as the Constitution requires in section 1. As the Bill of Rights indicates, their function in respect of socio-economic rights is directed towards ensuring that legislative and other measures taken by the state are reasonable. As this Court said in Grootboom, "[i]t is necessary to recognise that a wide range of possible measures could be adopted by the State to meet its obligations". 

[37] It should be borne in mind that in dealing with such matters the courts are not institutionally equipped to make the wide-ranging factual and political enquiries necessary for determining what the minimum-core standards called for by the first and second amici should be, nor for deciding how public revenues should most effectively be spent. There are many pressing demands on the public purse. As was said in Soobramoney: 

"The State has to manage its limited resources in order to address all these claims. There will be times when this requires it to adopt a holistic approach to the larger needs of society rather than to focus on the specific needs of particular individuals within society." 

[38] Courts are ill-suited to adjudicate upon issues where court orders could have multiple social and economic consequences for the community. The Constitution contemplates rather a restrained and focused role for the courts, namely, to require the state to take measures to meet its constitutional obligations and to subject the reasonableness of these measures to evaluation. Such determinations of reasonableness may in fact have budgetary implications, but are not in themselves directed at rearranging budgets. In this way the judicial, legislative and executive functions achieve appropriate constitutional balance. 

[39] We therefore conclude that section 27(1) of the Constitution does not give rise to a self-standing and independent positive right enforceable irrespective of the considerations mentioned in section 27(2). Sections 27(1) and 27(2) must be read together as defining the scope of the positive rights that everyone has and the corresponding obligations on the state to "respect, protect, promote and fulfil" such rights. The rights conferred by sections 26(1) and 27(1) are to have "access" to the services that the state is obliged to provide in terms of sections 26(2) and 27(2) [46] In Graotboom, relying on what is said in the First Certification Judgment, this Court held that "[a]lthough [section 26(1)] does not expressly say so, there is, at the very least, a negative obligation placed upon the State and all other entities and persons to desist from preventing or impairing the right of access to adequate housing." 

That "negative obligation" applies equally to the section 27(1) right of access to "health care services, including reproductive health care". This is relevant to the challenges to the measures adopted by government for the provision of medical services to combat mother-to-child transmission of HIV.

Considerations relevant to reasonableness 

[67] The policy of confining nevi rapine to research and training sites fails to address the needs of mothers and their newborn children who do not have access to these sites. It fails to distinguish between the evaluation of programmes for reducing mother-to-child transmission and the need to provide access to health care services required by those who do not have access to the sites. 

[68] In Grootboom this Court held that 

"[t]o be reasonable, measures cannot leave out of account the degree and extent of the denial of the right they endeavour to realise. Those whose needs are the most urgent and whose ability to enjoy all rights therefore is most in peril, must not be ignored by the measures aimed at achieving realisation of the right." 

The fact that the research and training sites will provide crucial data on which a comprehensive programme for mother-to-child transmission can be developed and, if financially feasible, implemented is clearly of importance to government and to the country. So too is ongoing research into safety, efficacy and resistance. This does not mean, however, that until the best programme has been formulated and the necessary funds and infrastructure provided for the implementation of that programme, nevirapine must be withheld from mothers and children who do not have access to the research and training sites. Nor can it reasonably be withheld until medical research has been completed. A programme for the realisation of socio-economic rights must "be balanced and flexible and make appropriate provision for attention to ...crises and to short, medium and long term needs. A programme that excludes a significant segment of society cannot be said to be reasonable." 

[69] The applicants do not suggest that nevirapine should be administered indiscriminately to mothers and babies throughout the public sector. They accept that the drug should be administered only to mothers who are shown to be my -positive and that it should not be administered unless it is medically indicated and, where necessary, counselling is available to the mother to enable her to take an informed decision as to whether or not to accept the treatment recommended. Those conditions form part of the order made by the High Court. 

[70] In dealing with these questions it must be kept in mind that this case concerns particularly those who cannot afford to pay for medical services. To the extent that government limits the supply of nevirapine to its research sites, it is the poor outside the catchment areas of these sites who will suffer. There is a difference in the positions of those who can afford to pay for services and those who cannot. State policy must take account of these differences. 

[71] The cost of nevi rapine for preventing mother-to-child transmission is not an issue in the present proceedings. It is admittedly within the resources of the state. The relief claimed by the applicants on this aspect of the policy, and the order made by the High Court in that regard, contemplate that nevi rapine will only be administered for the prevention of mother- to- child transmission at those hospitals and clinics where testing and counselling facilities are already in place. Therefore this aspect of the claim and the orders made will not attract any significant additional costs. 

[72] In evaluating government's policy, regard must be had to the fact that this case is concerned with newborn babies whose lives might be saved by the administration of nevirapine to mother and child at the time of birth. The safety and efficacy of nevirapine for this purpose have been established and the drug is being provided by government itself to mothers and babies at the pilot sites in every province. 

Children's rights 

[76] Counsel for the government, relying on these passages in .the Grootboom judgment, submitted that section 28( 1)( c) imposes an obligation on the parents of the newborn child, and not the state, to provide the child with the required basic health care services. 

[77] While the primary obligation to provide basic health care services no doubt rests on those parents who can afford to pay for such services, it was made clear in Grootboom that "[t]his does not mean. ..that the State incurs no obligation in relation to children who are being cared for by their parents or families." 

[78] The provision of a single dose of nevirapine to mother and child for the purpose of protecting the child against the transmission of HIV is, as far as the children are concerned, essential. Their needs are "most urgent" and their inability to have access to nevirapine profoundly affects their ability to enjoy all rights to which they are entitled. Their rights are "most in peril" as a result of the policy that has been adopted and are most affected by a rigid and inflexible policy that excludes them from having access to nevirapine. 

[79] The state is obliged to ensure that children are accorded the protection contemplated by section 28 that arises when the implementation of the right to parental or family care is lacking. Here we are concerned with children born in public hospitals and clinics to mothers who are for the most part indigent and unable to gain access to private medical treatment which is beyond their means. They and their children are in the main dependent upon the state to make health care services available to them. 

Evaluation of the policy 

[80] Government policy was an inflexible one that denied mothers and their newborn children at public hospitals and clinics outside the research and training sites the opportunity of receiving a single dose of nevirapine at the time of the birth of the child. A potentially lifesaving drug was on offer and where testing and counselling facilities were available it could have been administered within the available resources of the state without any known harm to mother or child. In the circumstances we agree with the finding of the High Court that the policy of government in so far as it confines the use of nevirapine to hospitals and clinics which are research and training sites constitutes a breach of the state's obligations under section 27(2) read with section 27(1)(a) of the Constitution. 

[81] Implicit in this finding is that a policy of waiting for a protracted period before taking a decision on the use of nevirapine beyond the research and training sites is also not reasonable within the meaning of section 27(2) of the Constitution. 

[94] We are also conscious of the daunting problems confronting government as a result of the pandemic. And besides the pandemic, the state faces huge demands in relation to access to education, .land, housing, health care, food, water and social security. These are the socio- economic rights entrenched in the Constitution, and the state is obliged to take reasonable legislative and other measures within its available resources to achieve the progressive realisation of each of them. In the light of our history this is an extraordinarily difficult task. Nonetheless it is an obligation imposed on the state by the Constitution. 

[95] The rigidity ofgovernment's approach when these proceedings commenced affected its policy as a whole. If, as we have held, it was not reasonable to restrict the use of nevirapine to the research and training sites, the policy as a whole will have to be reviewed. Hospitals and clinics that have testing and counselling facilities should be able to prescribe nevirapine where that is medically indicated. The training of counsellors ought now to include training for counselling on the use of nevirapine. As previously indicated, this is not a complex task and it should not be difficult to equip existing counsellors with the necessary additional knowledge. In addition, government will need to take reasonable measures to extend the testing and counselling facilities to hospitals and clinics throughout the public health sector beyond the test sites to facilitate and expedite the use of nevirapine for the purpose of reducing the risk of mother -to-child transmission of HIV. 

The powers of the courts 

[96] Counsel for the government contended that even if this Court should find that government policies fall short of what the Constitution requires, the only competent order that a court can make is to issue a declaration of rights to that effect. That leaves government free to pay heed to the declaration made and to adapt its policies in so far as this may be necessary to bring them into conformity with the court's judgment. This, so the argument went, is what the doctrine of separation of powers demands. 

[97] In developing this argument counsel contended that under the separation of powers the making of policy is the prerogative of the executive and not the courts, and that courts cannot make orders that have the effect of requiring the executive to pursue a particular policy. 

[98] This Court has made it clear on more than one occasion that although there are no bright lines that separate the roles of the legislature, the executive and the courts from one another, there are certain matters that are pre-eminently within the domain of one or other of the arms of government and not the others. All arms of government should be sensitive to and respect this separation. This does not mean, however, that courts cannot or should not make orders that have an impact on policy. 

[99] The primary duty of courts is to the Constitution and the law, "which they must apply impartially and without fear, favour or prejudice". The Constitution requires the state to "respect, protect, promote, and fulfil the rights in the Bill of Rights". Where state policy is challenged as inconsistent with the Constitution, courts have to consider whether in formulating and implementing such policy the state has given effect to its constitutional obligations. If it should hold in any given case that the state has failed to do so, it is obliged by the Constitution to say so. In so far as that constitutes an intrusion into the domain of the executive, that is an intrusion mandated by the Constitution itself. There is also no merit in the argument advanced on behalf of government that a distinction should be drawn between declaratory and mandatory orders against government. Even simple declaratory orders against government or organs of state can affect their policy and may well have budgetary implications. Government is constitutionally bound to give effect to such orders whether or not they affect its policy and has to find the resources to do so. ... 

[101] A dispute concerning socio-economic rights is thus likely to require a court to evaluate state policy and to give judgment on whether or not it is consistent with the Constitution. If it finds that policy is inconsistent with the Constitution it is obliged in terms of section 172(1)(a) to make a declaration to that effect. But that is not all. Section 38 of the Constitution contemplates that where it is established that a right in the Bill of Rights has been infringed a court will grant "appropriate relief'. It has wide powers to do so and in addition to the declaration that it is obliged to make in terms of section 172(1)(a) a court may also "make any order that is just and equitable". 

[106] We thus reject the argument that the only power that this Court has in the present case is to issue a declaratory order. Where a breach of any right has taken place, including a socio- economic right, a court is under a duty to ensure that effective relief is granted. The nature of the right infringed and the nature of the infringement will provide guidance as to the appropriate relief in a particular case. Where necessary this may include both the issuing of a mandamus and the exercise of supervisory jurisdiction. 

[113] South African courts have a wide range of powers at their disposal to ensure that the Constitution is upheld. These include mandatory and structural interdicts. How they should [114] A factor that needs to be kept in mind is that policy is and should be flexible. It m~ changed at any time and the executive is always free to change policies where it considers appropriate to do so. The only constraint is that policies must be consistent with the Constitution and the law. Court orders concerning policy choices made by the executive should therefore not be formulated in ways that preclude the executive from making such legitimate choices. 

Transparency 

[123] Three of the nine provinces have publicly announced programmes to realise progressively the rights of pregnant women and their newborn babies to have access to nevirapine treatment. As for the rest, no programme has been disclosed by either the Minist or any of the other six MECs, this notwithstanding the pertinent request from the T AC in Iu 2001 and the subsequent lodging of hundreds of pages of affidavits and written legal argume This is regrettable. The magnitude of the mY/AIDS challenge facing the country calls for a concerted, co-ordinated and co-operative national effort in which government in each of its three spheres and the panoply of resources and skills of civil society are marshalled, inspired and led. This can be achieved only if there is proper communication, especially by governm( In.order for it to be implemented optimally, a public health programme must be made knowr effectively to all concerned, down to the district nurse and patients. Indeed, for a public 

programme such as this to meet the constitutional requirement of reasonableness, its content must be made known appropriately. 

(135) We  accordingly make the following orders.

1. The orders made by the High  Court are set aside and the following orders are substituted. 

2. It is declared that:

a. Sections 27(1) and (2) of the Constitution require the government to devise and implement within its available resources a comprehensive and co-ordinated programme to realise progressively the rights of pregnant women and their newborn children to have access to health services to combat mother-to-child transmission of HIV. 

b. The programme to be realised progressively within available resources must include reasonable measures for counselling and testing pregnant women for HIV.  Counselling HIV-posivitie pregnant women on the options open to them to reduce the risk of mother-to-child transmission of HIV, and king appropriate treatment available to them for such purposes.

c. The policy for reducing the risk of mother-to-child transmission of HIV as formulated and implemented by government fell short of compliance with requirement subparagraphs (a) and (b) in that:

(i) Doctors at public hospitals and clinics other than the research and training sites were not enabled to prescribe nevirapine to reduce the risk of mother-to-child transmission of HIV even where it was medically indicated and adequate facilities existed for the testing and counselling of the pregnant women concerned.

(ii) The policy failed to make provision for counsellors at hospitals and clinics other than at research and training sites to be trained in counselling for the use of nevirapine as a means of reducing the risk of mother-to-child transmission of HIV.

3. Government is ordered without delay to:

a. Remove the restrictions that prevent nevirapine from being made available for the purpose of reducing the risk of mother-to-child transmission of HIV at public hospitals and clinics that are not research and training sites.

b. Permit and facilitate the use of nevirapine for the purpose of reducing the risk of mother-to-child transmission of HIV and to make it available for this purpose at hospitals and clinics when in the judgment of the attending medical practitioner acting in consultation with the medical superintendent of the facility concerned tru is medically indicated, which shall if necessary include that the mother concerned has been appropriately tested and counselled. 

c. Make provision if necessary for counsellors based at public hospitals and clinics other than the research and training sites to be trained for the counselling necessaJ for the use of nevi rapine to reduce the risk of mother- to-child transmission of HIV. 

d. Take reasonable measures to extend the testing and counselling facilities at hospitals and clinics throughout the public health sector to facilitate and expedite the use of nevi rapine for the purpose of reducing the risk of mother- to-child transmission of HIV.

4.
The orders made in paragraph 3 do not preclude government from adapting its policy a manner consistent with the Constitution if equally appropriate or better methods become available to it for the prevention of mother- to-child transmission of HIV.
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