SUSTAINABLE JUSTICE BEYOND RIO + 10

First of all I wish to thank Chief Justice Arthur Chaskalson for the gracious hospitality he and his countrymen have extended to all of us, Executive Director Klaus Toepfer and our friends at the United Nations Environment Programme (UNEP) for ensuring that this very significant symposium would be successful. In a very special way, I also thank them for giving me the privilege to chair the symposium's Session 6. 

As we move closer to Rio + 10 [plus ten], it is important for all components of society to harmonize their efforts towards the fulfillment of all our countries' mutual commitments under Agenda 21. Judiciaries are among those components.

Agenda 21 sets very ambitious objectives. It invites nations and regions to come together to address the global impact of environmental degradation, and it encourages 'all stakeholders to commit to concrete action without delegating responsibility to. politicians or governments. Who among the citizens of the world does not have a stake in the welfare of the environment? Clearly, Agenda 21 demands action from all citizens and all nations. 

We are looking for what is known in United Nations legalese as 0 "Type 2 results." These demands come at a time when the social and ecological impacts of globalization, the effects of technological advances, and the consequences of unsustainable means of production and consumption can no longer be disregarded. 

All over the world, biodiversity is diminishing, forests are dwindling, water and energy resources are increasingly becoming 0 inaccessible especially to the poor, carbon dioxide emissions are- increasing, and global climates are consistently becoming unpredictable. These are but a few of the environmental woes our planet is going through.   At first glance it seems that judicial bodies find no place in this scheme of issues. But we must realize that the overriding goal of Agenda 21 is simply the assurance of economic development without sacrificing the environment. We must realize that economic progress has been often pursued at the cost of human rights, and it is often the poor who suffer most. When we shift our perspective to the  global arena we find the situation repeating itself, with the poorer countries bearing the greater burden of globalization; and in those countries it is once more the poorer sectors of society who suffer the most as they find fewer markets for their products, less opportunities for economic improvement, and so on and so forth. 

Thus, the concerns of Agenda 21 fall squarely within the n jurisdictions of courts. Economic development must be pursued within a system of predictability, where fairness and transparency prevail, and actions are dictated by laws that are made known to all participants. This is, in short, business in accordance with the rule of law, a matter which is definitely a concern of courts.   While development is earnestly pursued, however, we must take care that individual rights are not trampled upon. The concept of sustainable human development espoused by the United Nations encourages economic progress while realizing the individual's full potentials. Individual liberties must, therefore, not be neglected. Again, this is a matter which concerns all courts. Prosperity and liberty, two elements that we must deem to be written into Agenda 21, are both safeguarded by the courts. Hence, all judiciaries are stakeholders in the sustainable development that we long for. 

It is, I submit, within this context that we must look to strengthening our judiciaries in the area of environmental law. In this  regard, I believe that we must exert efforts to enhance our judiciaries' independence and to improve our technical expertise. 

Independence is a crucial attribute of any judiciary. This single characteristic ensures that decisions reached by courts are dictated by the applicable law rather than the whims of men. Any judiciary must assert its independence and resist the influence exerted by the other branches of government. Many of the resources required by a judiciary for it to run efficiently are not within its control, hence the assertion of independence is a true challenge. The key to winning independence lies with the magistrates themselves. Their skills and expertise in deciding conflicting claims command respect from the other branches of government and confidence from the people. Respect and confidence are enough reasons for judiciaries to win, assert and demand independence.  To gain such esteem, however, judiciaries must prove that they are capable of justly deciding conflicting claims. In the area of environmental law, extraordinary expertise is required of all judges. This field will challenge judges to'decide cases on genetics, clean air standards, pollution and its environmental effects across international borders, among many other concerns. Needless to state, magistrates of national judiciaries must have full grasp of their State' environmental laws. Parenthetically, in this regard, the Supreme Court of the,Philippines will soon print and give all magistrates copies of the latest book 011 environmental laws in the Philippines entitled "A ' Legal Arsenal for the Philippine Environment" written by Atty. Antonio Oposa, Jr., a friend of UNEP, who is now with me in this symposium.  He kindly authorized our Supreme Court to reproduce copies of the book.  We may be forced to discuss issues of food security, resource- based conflicts, and even international trade. We will be required to gain mastery in treaties and other international agreements. More often than not we will be confronted with novel issues that will necessitate an imaginative or resourceful response that nevertheless complies with the local legal framework.  In the Philippines, for instance, the Supreme Court established the doctrine of inter-generational responsibility in the case or Oposa Factoran (G.R. No. 101083, 224 SCRA 792), promulgated on 30 July 1993, as it faced the issue of standing of a group of children who Page 6 0/12 

questioned the logging rights of a lumber company. In that case we pronounced that the right to a balanced and healthful ecology "concerns nothing less than self-preservation and self-perpetuation... the advancement of which may even be said to predate all governments and constitutions. As a matter of fact, these basic rights need not even be written in the Constitution for they are assumed to exist from the inception of humankind. If they are now explicitly mentioned in the fundamental charter, it is because of the well- founded fear of its framers that unless the rights to a balanced and healthful ecology and to health are mandated as state policies by the Constitution itself... the day would not be too far when all else would be lost not only for the present generation, but also for those to come --generations which stand to inherit nothing but parched earth incapable of sustaining life." 

We may even train our thoughts beyond the Judiciary and explore the pos.sibility of environmental education in law schools. In the Philippines, the Supreme Court is given a hand in the formulation of curricula for law schools; your respective jurisdictions may allow similar opportunities. It would serve our judiciaries well if we formed environmental law advocates at this very early stage. 

There are common approaches to the enhancement of independence and expertise. One of them is the conduct of symposia such as this one, where judges from different jurisdictions can share their unique experiences in the field of environmental law.  These experiences will help each of us evolve common responses to common predicaments, taking into consideration the peculiarities of our respective cultures and government systems. At the very least, with such efforts, we would succeed in creating understanding among our nations at least in the judicial field. 

In March of 1999 in Manila, Philippines, the UNEP, UNDP, Hann Seidel Foundation and the Supreme Court of the Philippines sponsored the Southeast Asian Justices Symposium on the Law on Sustainable Development. That symposium allowed Southeast Asian judiciaries to share the challenges they encountered in advancing the rule of law in the area of environmental justice. The exchange of information certainly benefited all the participants. One of the outputs there was the Manila Declaration regarding measures for the continuing cooperation on environmental law in Southeast Asia. I closed that symposium with these words: "... regardless of nationality, creed, color, sex, age, usages, customs and traditions, all peoples in this planet have only one mother -Mother Earth. She is a unique mother who provides everything ~or humanity's survival since the time of creation even when her children abuse her love and forget her in times of plenty." 

Since that Manila symposium I have been witness, and participant, to several dialogues among judges from different countries on judicial approaches to environmental law problems. 

Environmental cases are usually novel and unique, with no precedent that we can rely on for guidance. We should, therefore, welcome every opportunity where we can discuss with our peers the innovations on environmental law implemented by other nations. In the course of these dialogues, we may consider compiling a survey of . 

the judicial approaches to international environmental dispute resolution. Such a compilation of environmental laws 'and decisions by Supreme Courts of various nations had already been 'published by the United Nations Environment Programme. This is a worthy endeavor that can surely benefit all judiciaries in tackling environmental disputes. 

Another approach to the enhancement of independence and expertise is the establishment of partnershi.ps. The World Jurist Association of the World Peace Through Law and the Center for Democracy in Washington D.C., USA are two organizations that provide such partnerships among judiciaries. They offer venues for the exchange of information on how to deal with evolving legal issues. Yet we must not limit our partnership with our fellow 0 judiciaries. The United Nations is one of the crucial actors in development that all courts must partner with. We must give it our unqualified support. 

In the Philippines, various UN agencies are deeply involved in efforts of the Philippine Supreme Court to reform the entire Judiciary. 

These agencies have provided training for our judges and allowed experts on various fields of law to share their thoughts with policymakers in the Judiciary. '. 

We must also consider partnership with the scientific community so that we may take advantage of technological advances CJ in addressing environmental concerns. Many issues in environmental cases will inevitably require the intervention of scientific experts. I can imagine, for instance, the issue of whether a certain company has violated clean air regulations of a particular country. Identifying and measuring pollutant particles will call for the use of sensitive equipment that must be expertly handled if their findings are to be trustworthy. 

Without a doubt, the issues and approaches I have mentioned are not exhaustive. In sum, we are all required to think outside of the box, so to speak, and yet to decide in accordance with law. This is a challenge that I look forward to addressing, especially since I am assured that all of us here will be united in taking on the same. 

Furthermore, while we are only a few weeks away from the World Summit on Sustainable Development, ten years after the Rio Summit, we must now begin to look beyond Rio, and beyond Rio+l0. We must initiate efforts now in our own judiciaries to prepare our courts to respond to environmental matters, with a view to attaining sustainable justice, justice that will endure across generations. 

We must also realize that while we act within our own jurisdictional limits, the impact of our actions will be felt across the world as bases for other decisions or even cause for the evolution of international customary law. "Think globally, act locally," has long been the slogan of environmental groups. When we, therefore, apply sustainable justice in our own countries, we in fact contribute to global justice. This is a grand ideal, and it is fortunate that all of us 0 have this opportunity to fulfill such a lofty objective. 

We all long for a better world; let that world begin with us, here, today. 

Thank you for your time and your active participation. 
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