RECENT DEVELOPMENTS IN UGANDA RELATING TO STRENGTHENING  THE LEGAL AND INSTITUTIONAL FRAMEWORK FOR PROMOTING ENVIRONMENTAL MANAGEMENT
1.
INTRODUCTION:

Environmental Management pertains the administration of human activities as they affect and relate to the entire range of living and non-living factors that influence life on earth and their interactions.

The key actors in environmental management include but are not limited to the State, local authorities, organisations and individuals.

2.
LEGAL FRAMEWORK:

In Uganda, strengthening the legal and institutional framework for promoting environmental management began with the promulgation of our Constitution1 in 1995.

Article 245(a), (b), (c) of the Constitution empowered Parliament to provide for measures intended to:

(a) Protect and preserve the environment from abuse, pollution and degradation;

(b) to manage the environment for sustainable development, and

(c) to promote environmental awareness.

Our Parliament went ahead to pass a law2 to provide for sustainable Management of the environment.  The said law also established an Authority called the National Environment Management Authority (NEMA) which is a co-ordinating, monitoring and supervisory body for that purpose; and for other matters incidental to or connected with the foregoing.

Under Section 7(i) of the said law3 the functions of the Authority are; 

(a) to co-ordinate the implementation of Government Policy and the decision of the Policy Committee;

(b) to ensure the integration of environmental concerns in overall national planning through co-ordination with relevant ministries, departments and agencies of Government;

(c) to liase with the Private sector, inter-governmental organizations, non-governmental agencies, government agencies of other states on issues relating to the environment;

(d) to propose environmental Policies and Strategies to the Policy  Committee;

(e) to initiate legislative proposals, standards and guidelines on the environment;

(f) to review and approve environment impact  assessments and environmental impact statements;

(g) to promote Public awareness through formal, non-formal and informal education about environmental issues;

(h) to undertake such studies and submit such reports and recommendations with respect to the environment as the Government or the Policy Committee may consider necessary;

(i) to ensure observance of proper safeguards in the Planning and execution of all development projects, including those already in existence that have or are likely to have significant impact on the environment;

(j) to undertake research, and disseminate information about the environment;

(k) to prepare and disseminate a state of the environment report once in every two years;

(l) to mobilise, expedite and monitor resources for Environmental Management;

(m) to perform such other functions as the Government may assign to the Authority.

As you can see the Authority’s task is quite detailed and enormous and touches on almost every facet related to the environment.

Section 45 (1) of our Land Act4  provides that the Government or the local government shall hold in trust for the people and protect natural lakes, rivers, ground water, natural ponds, natural streams, wetlands, forest reserves, national parks and any other land reserved for ecological and tourist purposes for the common good of the citizens of Uganda.

As you can see I must state with authority that the legal framework for promoting environmental management has been set up in our country.

Anything done in contravention of the said laws calls for Judicial intervention.

1. COURTS JURISDICTION

The Jurisdiction to hear matters with regard to the enforcement of Constitutional and Laws related to the environment lie with the Magistrates Court and the High Court.  In the case of appeals against the decision of NEMA on environment impact assessment, the High Court has Jurisdiction.  However, the question arises as to how the Jurisdiction can be determined given the penalties imposed by the National Environment Statute5 namely imprisonment from 3 months to 36 months or to a fine ranging from 300,000/= to 3,000,000/= respectively.

In environment litigation, the burden of proof lies on the defendant.  This position is entrenched in Section 4(4) of the National Environment Statute6 which does not require the plaintiff to show that the defendant’s act or omission has caused or is likely to cause any personal loss or injury.

It therefore follows that all the plaintiff has to do is to bring an action with regard to the defendant’s act (2) or omission(s) and the defendant has the duty to rebut the complaint to a high standard of proof.

The Court is empowered to grant the following remedies;

(i) An environmental restoration order against any person, who has harmed, is harming or is reasonably likely to harm the environment7;

(ii) Forfeiture of the substance, equipment and appliance used in the Commission of the offence8;

(iii) Order the cost of disposal of the substance, equipment and appliance to be borne by the accused9;

(iv) The cancellation of any licence, permits or other authorisation given under the Statute10;

(v) That in addition to any fine, the accused does community work that promotes the protection of the environment.11
(vi) The issuance of an environmental restoration order against the accused12;

(vii) Imprisonment or a fine ranging from 3 months to 36 months, shs. 300,000/= to shs. 3,000,000/= respectively.

There are other principles and doctrines governing environmental management that should be considered by the Court. These are:

_______________

6 Supra

7 Section 72 Supra

8 Section 106(1) Supra

9 Section 106(2) Supra

10 Section 106(3) Supra

11Section 106 (4) Supra

12 Section 106 (5) supra

(a) The Public Trust Doctrine:
Those who hold common resources such as forests, rivers and wetlands in trust on behalf of the Public such as the State are under a legal obligation to protect them.13
(b) The Polluter Pays Principle:

The Potential Polluter must bear the financial costs of Preventing Pollution and those who cause Pollution should pay for remedying the consequences of that Pollution.  This relates to Pollution licensing.14
(c) The Precautionary Approach;

The use of Planning tools such as environment impact assessment to determine and assess the impact of development projects and other activities before they are undertaken to ensure that Potential damage can be evaluated and prevented or substantially minimised;15
(d)
Intergenerational Equity:-
The equitable access to environmental resources for the present generation as well as for the future generations, this determines locus in environmental matters.16
4.
LOCUS STANDI

After establishing the breach of the right to a clean and healthy environment, the pertinent question to entertain is”who can take a case to Court involving the environment?”

Article 50(1) and (2) of our Constitution gives locus to any person whose rights or freedoms have been infringed or threatened to, can apply to a competent court for redress.  Any person or organisation can bring an action against violation of another person’s or group’s human rights.  Section 4(3) of the National Environment Statute empowers the National Environment Management Authority or the local environment committees to bring an action against any person whose activities have or are likely to have a significant impact on the environment.

In National Association of Professional Environmentalists vs AES Nile Power Ltd17  Okumu Wengi J. held that Section 72 of the National Environment Statute is an enactment of class actions and Public interest litigation and abolishes the restrictive standing to sue and locus standi doctrines by stating that a Plaintiff need not show a right or interest in the action.

CONCLUSION

With the little awareness so far raised in our country on environment related issues, it is expected that many cases involving the environment will be brought to Courts.

There is need to intensify awareness of the new and emerging concepts and Principles of environment management.  It is believed that with symposia like these Judicial intervention in environment Management matters is inevitable.

In Uganda, the National Environment Management Authority has so far conducted two workshops on environment litigation targeting advocates, academicians and the Judiciary.  A Judicial Symposium on environmental law was organised for Judges from 14 to 15 May 2001.  The intensification of such efforts is likely to produce good results.

Thank you for listening to me.

The author Hon. Justice Alfred Karokora is a Judge of the Supreme Court of Uganda.

________________________

17High Court Misc. Cause No. 268/1999
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