THE "ROLE" OF LAW IN SUSTAINABLE

DEVELOPMENT
I. The desire for economic development and the hope for environmental and future resource preservation are often in conflict.

A. The conflict presents a choice to be made between these two important values.

B. Economic development is fundamental, especially in a developing country, to improve its standard of living.

i. This usually requires outside investment and trade.

1. Investors ant a fair system in which a profit can be made.

2. They want a system that is reliable, one that has stability in its law.

ii. It is hard to reject the benefits form investment with so much poverty and so many starving children.

C. At the same time, we have but one earth for our descendants and for us - it just makes good sense to preserve it in its best form and reserve a reasonable amount of our resources for development by our descendants.

II. The question before us is the choice between the relative importance of each value and how this choice is to be made.  Should judges and law have a part in the decision-making process?  Does it?

What is the "Role" of Law?

A. Dictators - even benevolent dictators, sometimes make law.

B. Law is sometimes made by courts without any constitutional or statutory basis.

C. These types of laws are not the Roll of Law.

D. Rather, the Roll of Law in this process should be the Rule of Law.

III. The Rule of Law comes essentially from two sources:  the Constitution and Statutes.  Both of these evolve from the democratic process.

A. The Constitution defines how a people are constituted. ; Those ;who choose to stay or join are abound by its precept unless they are amended.

B. Statutes are adopted through electors who have been selected for the purpose. ; Again, based on democratic principles.

C. The Rule of Law - rather than the rule of man - is fundamental in a democratic society.

IV. How is the Rule of Law determined in balancing these two important virtues - resource development and preservation for future generations?

A. These are essentially social value choices, best left to the people through their democratically elected legislators.

B. A ;choice by a benevolent dictator (right or wrong by our present view) is still an undemocratic usurpation.

C. Similarly, one must question a court's announcing a right non-existent in the Constitution and imposing rule by unelected judges, unanswerable to the citizens for what they presume to be the ;better choice.

i. Is this the Rule of Law?

v. What then can be done to encourage decision makers to adopt a proper balance between the two important social values?

A. Education and training of legislatures.

i. We strengthen democracy by strengthening the democratically elected decision makers.

ii. Obviously all countries do not enjoy an effective democratic process - but we teach a wrong principle by abandonment of their social decision-making roll in favor of what we perceive to be an easier or quicker solution.

iii. I applaud UNEP in its efforts to strengthen legislatures through valuable assistance in 100 countries.

B. We should also unite in building the judicial capacity of each country.

i. Enforcement of laws, which protect society, occurs only with an effective judicial system.

ii. The Rule of Law has no practical value if an aggrieved person must wait years for a court's decision.

iii. There are ways to improve the judicial process and we should work together to see that it happens.

1. For example, our Chief Justice has appointed the international Judicial Relations Committee for the express purpose of judiciary to judiciary interaction and improvement.  I serve on that committee and attest to its cooperative value.

iv. Certainly we can work together in judicial capacity building by sharing ideas and resources and by developing meaningful programs to irradiate judicial corruption.

V. So my view is that the Roll of Law should be observed through the Rule of Law.

C. The rule of law is best observed through sustaining and improving the democratic process.

D. It may take longer than a non-rule-of-law process, but in the long-run society and society's choices will be enhanced.

