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Sustainable Development:  An Ancient Concept Recently Revived

H.E. Judge Christopher G. Weeramantry

Vice-President of the International Court of Justice

Hon. Speaker, Hon. Ministers, distinguished Chief Justices and Judges, Your Excellencies and distinguished participants.

I am delighted to be able to address this Conference which considers three aspects of vital importance to our region, the topic of sustainable development, the interlinkage of this concept with the concept of the rule of law, and the role of the Judiciary in achieving this.  The Judiciary of the entire region is represented with great distinction at this symposium and I congratulate the organisers for their vision in linking these three themes at this very high level.  I am sure there will be numerous spin-off benefits from this conference because there will be many important new ideas and perspectives which will be the subject of very careful consideration in the next two days.

Sustainable development must be achieved through law, and the judges being such an important part of the legal establishment must necessarily be involved in this - and sensitively involved.  This is currently one of the vibrant topics in the development of law both domestic and international and I might say that the topic of environment law is one of those topics which is probably least developed in the whole gamut of legal topics that come up before the courts. In international law that is even more so.  It is one of the least developed areas of international law.  Domestic law will be richly discussed at his forum but I would also like to make some observations on the international law aspects of the topic that is before you.

There is a belief on the part of many that the notion of environmental law is "soft" law and that the concept of sustainable development is an even softer law.  There is a strong belief that these are only aspirational, and not really law properly so called - and hence that courts would not concern themselves with these areas.  One of my objectives will be to show that environmental law and the concept of sustainable development are both substantive parts of law in a very real sense - law which the Courts must endeavour to administer in the same way as law they consider to be "hard" and established law.

In the first place, what is sustainable development?  It represents, as the Minister has so eloquently said, a delicate balancing of competing interests.  It represents the balance between the concept of development and the concept of environmental protection  The concept of development is a human right.  There is no room any longer for denying it this legal status.  The concept of environmental protection is likewise a very important foundation of various human rights such as the right to life, the right to an adequate standard of living and the right to health.

Now why do I say that these rights are part of international law?  International Law arises initially from the realm of aspirations.  All its principles are formulations of aspirations.  This formulated idea gradually hardens into concrete law.  Take the Universal Declaration of Human Rights.  It started with the formulation of a series of aspirations.  But as time went on these aspirations became firmer, they crystallised, they became part of accepted International Law and in that way they injected themselves into domestic law and even  became hard domestic law.  So the same applies in the case of environmental law.  It starts in the realm of the aspirational but as time progresses and its importance becomes clearer it becomes more and more a part of the established legal order and in that way it infuses itself into the established domestic legal order.

The General Assembly Declaration the Right to Development 1986 categorically stated that the right to development is an inalienable human right.  This document contains a very concrete formulation of the principle that the right to development is no longer merely aspirational but is an inalienable human right.  A series  of international conferences, treaties, declarations, and many other activities have confirmed this statement.  The principle that it is an inalienable human right has strengthened and consolidated itself in the corpus of International Law.

The Rio Declaration of 1992 states in Principle 3 that the right to development must be fulfilled so as to equitably meet development and the environmental needs of present and future generations.  The need for balance is here emphasised - it must serve development and at the same time not sacrifice environment needs.  The notion of sustainable development has gathered much strength from a variety of international declarations, conventions, and academic writings.  The Brundtland Commission to which the Ambassador of Norway referred, describes it as development which meets the needs of the present without compromising the ability of future generations to meet their own needs.

The concept of sustainable development is a new concept which is fast gathering momentum and has now become part of accepted International Law.  A principle becomes absorbed into International Law in a variety of ways.  Among these are its acceptance in treaties, and in international practice.  There is now a sufficient body of treaties, declarations and recognitions in international practice for sustainable development to be accepted as a recognised legal concept.  Principles 4,5,7,8,10,28,20 and 21 of the Rio Declaration, all formulated this principle of sustainable development.  The Global Conference on the Sustainable Development of Small Islands States 1994, the Copenhagen World Summit on Social Development, 1995, and a whole host of declarations which probably are numbered by the dozen likewise recognises it.  The North America Free Trade Agreement, the Convention on Biological Diversity, the Treaty of the European Union, the Convention to Combat Desertification -all of these speak of the concept of sustainable development.  International financial institutions such as the World Bank, the Asian Development Bank, and the Multilateral Investment Guarantee Agency all accept the concept of sustainable development, and State practice rounds this edifice so to speak by the recognition of the concept in practical terms by States in their practical ordering of their affairs.  For example, the Dublin Declaration on the Environmental Imperatives of the European Community in 1990 spoke in specific terms of the principle of sustainable development as being one of the objectives of the European Community.  Therefore, the recognition of the concept of sustainable development is world wide.

The concept is not merely of concern to the developing world.  It is accepted even as a criterion of State conduct by the developed world as well.  So it is truly a global concept.

How do we achieve this through law?  There are a number of impediments in traditional legal systems to the acceptance of some important human rights and humanitarian concepts.  I will now enumerate a few of them which are pertinent tot his field.

There is a concept that is very strongly entrenched in modern law that only the living generation have rights under the law.  Most of our current legal systems, be they the common Law systems or the Civil Law systems, concentrate exclusively on the rights of those who are living here and now.

They are the only bearers of rights in our modern legal systems.  That is indeed a very limited view.  It does not accord with the philosophies that traditional wisdom has bequeathed to us.  Those philosophies teach us that there is a duty on the present generation to look beyond itself to those who are to come after us as well as to look back at the past and respect those who went before us.  This is very beautifully expressed in the traditional  African concept which Bishop Tutu has referred to in his sermons - that the human community consists of three elements - those who went before us, those who are with us here and now, and those who are yet to come.  All three together constitute the human community and if you lose sight of any one of those component parts of the trinity you then get a lopsided view of the human endeavour.  That is a very important tradition which I believe we must weave into our environmental law and I may have something to say about that later.

Another rather narrow attitude of modern law is to hold that it is only human beings that have any recognisable rights.  No other creatures which inhabit this planet which is our common home have any rights at all which are recognised by modern legal systems.  That was not the case in traditional law.  Especially in our part of the world there was a very deep understanding of the rights of other living creatures to this planet which we all share.  In the traditions of this country there were very strong items of State conduct which showed a recognition of this principle.  The establishment by our kings of hospitals for animals showed that there was a strong understanding that human duties are not concentrated on human beings alone, and that one must, in devising a legal system, think a little beyond the confined vision that human beings are the only creatures that mattered on this planet.

Yet another rather narrow approach of modern law is to concentrate almost exclusively on the rights of individuals.  There is a great stress on individualism as though only individuals have rights.  However, traditional societies flourished not only on the basis of individual rights but also on the basis of group rights.  The group was very important and as one knows even from the history of Europe that the group, whether it be the guild or the manor or the parish, was very important to the life of every individual.  There were groups to which every individual belonged and through which the individual felt secure and protected.  If you destroy the group, to quote Edmund Burke in his description of the French Revolution, and wipe the State clean of the traditional group organisations, you leave the individual naked and alone to face the might  of an all encompassing State.  The individual, once he is broken away from the group, has t sink or swim on his own.  Ancient society, in contrast to modern society, recognised that the group had rights.  The village had rights.  The church  or temple had rights.  The guild had rights.  The manor community had rights.  Those important rights were lost sight of through the concentration on individualism which occurred after the European Revolutions.

As a matter of fact, when the Indian Constitution was established, Mahatma Gandhi strove hard to obtain some recognition of group rights - but he was not successful in the face of the strength of Western concepts of individualism which provided the basic background thinking for many Indian lawyers themselves.

Then again modern law thinks in terms of rights rather than duties.  The entire emphasis seems to be on rights, whereas traditional legal systems heavily accentuated duties.  Every individual had duties towards his or her group, every villager had duties towards the village.  The ancient irrigation system of this country could not have been maintained in all its complexity if the members of each village did not have duties of maintenance and repair in regard to the village tank and the local irrigation channels.

And then, when we come to consider some of the concepts of modern legal systems we get into deeper waters still.  Concepts such as absolute freedom of contract, and absolute ownership or property, have been environmentally devastating.

Take the idea of absolute freedom of contract.  A mining company makes a contract with the owner of land or with the Government and proceeds to mine the land.  It has its rights under the contract and proceeds to use those rights to the absolute limit to which they can be stretched, irrespective of what happens to the land.  The notion of responsibilities that go with those rights is unknown.  That is one of the causes of the environmental devastation we see all over the world today.  The concept of absolute ownership likewise tells you that if you own an item of property, you have the absolute right to do with it what you will.  The same concept is extended to land and you can treat land, if you are its owner, in the same way that you can treat movable property.  The owner of movable property can destroy it if he so pleases.  Likewise, the owner of land can mine it to destruction, bury noxious waste in it, fell primeval forests and reduce it to wasteland.  He can do what he will, for he is the absolute owner.  Modern law with its concept of individual ownership permits this.  Traditional law would not have tolerated such treatment of land.  That is one of the factors that have led to environmental problems on the present enormous scale.

Some time ago I was Chairman of the Nauru Commission of Inquiry which looked into the question of phosphate mining in Nauru.  In consequence of that mining there was not even an inch of topsoil left in the mined out areas and the land was devastated and reduced to a moonscape which was unfit for any form of human activity.  That is because of the idea that if ;you have certain rights you can use them to the full without regard tot he traditional ways in which land was respected and protected.

So there is much guidance that can be gained from traditional wisdom which in these respects surpasses the rather limited vision of modern legal systems.  I wish to say a few words about this aspect, which constitutes the main theme of my address - that modern law, rich though it may be, is neglecting an important and fertile source of nourishment when it neglects the traditional wisdom of humanity.  In environmental matters, the traditional wisdom of humanity can teach us how we can live in harmony with our environment without destroying it in the manner resulting from the pursuit of legal concepts to the limit of their logic, without applying also the restraining influence of the traditional wisdom of the human family.

Now, perhaps, I should say a word in relation to the International Court.  The International Court derives its jurisdiction from the Charter of the United Nations an from the Statute of the Court.  Most of the cases we have are disputes between two States, because we have no jurisdiction to hear disputes between individuals.  In disputes between States, matters of an environmental nature are sometimes brought before the Court.  Currently we have an environmental case between two States in relation tot he damming of a river and the environmental consequences that arise as a result.  Two States can have two rival views in relation to environmental consequences and they can come before that court in that way
.  Another way in which an environmental matter can come before the Court for a very detailed

 Evaluation of the law involved is through the mechanism of Advisory Opinions.  One of the areas of our jurisdiction is Advisory Opinions, and certain agencies such as the General Assembly, the Security Council and also certain other recognised bodies such as the World Health Organization can ask the Court for a legal opinion on a question of law.  They formulate the question of law and ask the Court to render an opinion on the law relating to that that matter.  We recently had before us two matters that came from the World Health Organization and from the General Assembly asking for an expression of the Court's views on the legality of nuclear weapons.  This of course involved very important environmental considerations.  So in that way environmental matters can come before the court.

At a procedural level I should state that the Court is giving its very serious concern to environmental matters and has constituted an Environmental Chamber consisting of seven Judges who are specially interested in environment, to deal with environmental matters should the parties so desire.

The next observation I wish to make about International Law, which has pertinence to the subject of your seminar, is that the old International Law, if I may so term it (that is the International Law that prevailed until the end of World War II) was based upon individualism.  It was based upon the individual sovereignty of the different States that are members of the world community.  But today's International Law is not so much an individualistic International Law but a socially oriented International Law.  One of the pressures that has forced this recognition is the pressure of environmental needs, because with ozone  depletion, global warming, extinction of species and so forth, we have a whole catalogue of possible damage not merely to individual States but to the world at large.  Environmental damage does not respect national boundaries.  Pollution does not recognise the doctrine of state sovereignty and end at the boundaries of a nation state.  Pollution proceeds beyond that and if we are to fight pollution we have to do that as a global community and not as a series of separate and individual States asserting their sovereign rights.

In the past we could have functioned internationally on the basis of co-existence.  We tolerated the existence of the other State as a necessity of life.  The other State was there and we had to co-exist with it whether we liked it or not.  We reconciled ourselves to that situation and international law worked out rules for co-existence with those States.  We have now passed out of the era of co-existence into the era of cooperation and not merely passive cooperation but active cooperation because if we are to save our global inheritance we have to do so actively.  We need for this purpose to avoid dependance on ideas of sovereignty and the desire of each State to claim complete dominion over everything going on within its borders.  We need to surrender some part of that sovereignty to the rest of the world and to accept common guidance by the global community.  Hence, because the environment knows no territorial boundaries we have to live as a cooperative group of States - at any rate so far as environmental law is concerned.

Likewise, our vision must extend not only to States beyond national frontiers but it must extend in time beyond generational frontiers.  We have to cast our vision beyond the present generation and look forward into the future.  When we deal with environmental law we are in the realm of future generations.  What we are handling are the rights not only of ourselves but of generations to come.  I remember vividly that in one of the environmental cases that was argued before us Counsel appearing for one of the parties argued that if Stone Age man had inflicted on the environment the damage which we are inflicting ;upon it now, we would still be living with the damage that Stone Age man had inflicted on the environment.  Now it is the same with us.  What we do now will affect future generations even more remote from us in the future than Stone Age man is remote from us in the past.  What would we be saying of Stone Age man if he had polluted the planet in the way we are now polluting the planet for our posterity?  We would have blamed him for his lack of a sense of responsibility, a lack of moral sense and lack of civilised behaviour.  All those arguments could be hurled against us by posterity if we do not take on our responsibilities now.  So, what the so-called uncivilised people of the Stone Age did not do - for they gave us an unpolluted planet - we, this 'civilised' generation are doing to our descendants.  Is that proper?

Another concept which has worked itself into international law is the concept called the erga omnes concept, i.e. the concept of an obligation owed towards all the world.  Now, disputes between two parties are disputes inter partes, i.e. disputes between individual parties.  There are two parties who come before a Judge and the Judge's task is to determine between those individual parties which party should succeed.  But environmental issues are not merely inter partes, but may also affect other parties apart from those before the Court.  So the Judge, whether domestically or internationally, has to have his eye also on the impact of the Court's decision on the community.  Although procedurally it is a matter between the two parties, in substance it is a matter which affects the world.  It affects the rights of others outside the limited frame of the parties to the dispute.  So the erga omnes doctrine which is now being developed in International Environmental Law is something that domestic judges will have to taken note of as well.

Another factor to be considered is that the forces of technology are advancing at a rate of galloping growth.  This is true of almost any kind of technology.  Take computer technology or whatever technology you may think of.  The rate of its advance is almost uncontrollable.  But the rate of the advance of the law that tries to keep that technology in check is extremely slow.  So, while the technology is galloping ahead, the law is lagging far behind and the gap between technology and law is widening all the time.  Our ability therefore to control any technology through law is thus growing weaker day by day.  This is a very important phenomenon which all judges are called upon to consider today;  and I draw the attention of the judges of the SAARC region to this phenomenon which concerns their region even more particularly than most others, because much of the technology we use is not of home growth but comes to us from outside.  We must as far as possible assist in achieving legal control over that technology to ensure that it serves the interests of our people and not some foreign interest that operates from afar.

We must martial all our resources to this task.  Our region is very rich in a particular resource - the resource of traditional wisdom - and we as lawyers must see how we can best tap into that reservoir of wisdom.  It is going to be very important to us in the future and I wish to point out that when we think on those lines we will see the force of the argument that we are neglecting our richest resource of wisdom if we do not look back on tradition.  The human family has learnt to live in harmony with the environment for thousands of years and has achieved this in a very successful manner.  If we fail to look to the past for its traditional wisdom in facing our environmental problems, we may be depriving ourselves of one of our richest resources.  When we think in terms of formal law and "civilised" legal systems, we rather  superciliously deny ourselves of this very important source of wisdom.  Let me illustrate this from the Aboriginal people of Australia.  The Australian Aborigines, the historians tell us, have to their credit one of the greatest achievements that any human race can claim.  They were able to maintain a stable life style, for 60,000 years, on the world's most inhospitable continent.  Reflect on what this means.  The great civilisations we think of as being very ancient - say the civilisation of ancient Egypt, or the Indus Valley civilisation, were not much more than 6000 years old.  Multiply that 10 times and the Aboriginal people have maintained a stable life style on this inhospitable continent with great success for that period of time.  It is a period of time that makes the mind boggle.  Is there not some wisdom we can gather from them?

If you look at their traditions you will find that they are impregnated with their love and respect for nature.  They loved and revered the land.  Why cannot we adopt some of that wisdom in our modern law rather than superciliously scoff at it and say the Aboriginal people did not have a legal system?  What can we gather from Aboriginal wisdom?  If you look at Aboriginal paintings you will find there is great emphasis on Mother Earth.  All human beings are linked to Mother Earth by an umbilical cord.  Their paintings convey the idea that nature is always regarded as the source of nourishment, Mother Earth must be protected, Mother Nature must be respected, Mother Earth must even be reverenced.

There is also the felling that land has a vitality of its own.  Land lives and grows with the people.  If the land withers and dies so also do the people, because the health of a community is dependent on the health of the land and the health of the land is lost unless you pay due regard and reverence to that land and look after it as you would look after a living thing.

They had mature ideas about conservation.  They were very wise.  You would all have heard of the Aboriginal "walk about".  The Aboriginal "walk about" embodies the idea that if you have lived off a particular piece of land you should go elsewhere on a circuit of three or four years and come back to that land after giving the land time to regenerate itself.  So the Aboriginal "walk about" was a method of conservation of the environment due to their wisdom gathered over thousands of years.  They know that you could use land only up to a certain point without depriving it of its ability to regenerate itself and to sustain the population dependent on it.

Another piece of aboriginal wisdom was to try to get from every species the maximum advantage you could.  Fauna and flora were comparatively meager on the continent, but every species of plant and animal was used to maximum advantage.  Nothing was discarded.

 Now those are all items of wisdom modern law can gather from Aboriginal culture which is one of many cultures you can draw from for the purpose of enriching the environmental law of the future.  From what I have said of Aboriginal custom you will see that there are many principles ingrained in it which we can with great profit build into modern international law - the principle of conservation of resources, the principle of making the optimum use of whatever is available, the principle of giving land time to regenerate, and the principle of treating land with respect.

Let us look now at the traditions of the Pacific.  When I was working on the Nauru Commission we researched the customs relating to land of the various islands in the Pacific.  I came across the evidence given by a Solomon Islander to a Land Reform Commission in the Solomon Islands.  His evidence was to the effect that Pacific islanders did not treat land like an article of merchandise as the westerners treat land - an article which, once you have purchased it you can do with it what you will.  Land has to be treated with reverence and  respect and its "owners" are obliged to use it in a manner that is respectful to the rights of future generations.

I also recall from a conversation that occurred when I was a visiting Professor in the University of Papua New Guinea.  In Port Moresby there were pockets of land within the city (which is the capital city and quite built-up) which were not developed.  One day in the common room the conversation turned to the reason why these lands were left undeveloped and they turned out to be land  belonging  to various family groups.  One of the young lecturers in the Law Faculty was a family member of one of those groups and therefore one of the co-owners of this valuable piece of undeveloped land in the heart of the capital.  Somebody said to him 'do you realise you are sitting on a gold mine.  Has it ever struck you that if ;you sold this land you would have a fortune?'  This produced an outburst from the lecturer who said "Do you not understand our traditions in this country.  This land belonged to our ancestors and belongs to our posterity,  How can you suggest that I have the right to sell it?  I have to respect the rights of those who have come after me."

Such are the traditions of those countries which we can weave into the fabric of modern international law by developing the concept of trusteeship for future generations.

I pass now to the Amerindian traditions which we read of in modern books on environmental law.  A letter of the Cherokke Chief to the President of the United States is often referred to in these books.  I refer you to the book on environmental law by Professor Lakshman Guruswamy and Mr. Geoffrey Palmer, the former Prime Minister of New Zealand.  This famous letter is reproduced in this book, and I quote from it.  Apparently, the President of ;the United States had sought to buy some land belonging to the Cherokee tribe and the chief of this tribe wrote this letter to the President saying "how can you suggest that I sell this land. It is like asking me to sell you a part of the sky or a part of the flowing rivers.  Every part of the earth is sacred to my people, every part of the earth is of the red man, every shining pine needle, every sandy shore, every mist, every humming insect is holy in the memory of my people and one potion of land to you is the same as the next and the Earth is not your brother but your enemy and when you have conquered it you move on but we treat Earth as a mother and brother and the earth and sky are not things to be bought and sold like sheep or bright beads.  These are entities that have a living life of their own.  The community respects it because that is the source from which the community gathers nourishment."  So those are some of the traditions that are very important in this field and I think that modern International Law can draw upon such traditions under many heads of International Law.

International Law must draw upon the principles of different civilisations.  In my contention, this is not done adequately.  We must do that to a greater degree in the future by drawing upon these thousands of years of wisdom in building up the concept of the common heritage of mankind.  That is vital in the context of our ever-shrinking planet which is the common home of everybody.  Whatever the forces may be that are resulting in our narrow view of law - be they monetarism or individualism - they are drawing us away from our cultural traditions.  It is very important that we restore the links, for otherwise international law will grow further away from the people  and the planet it is intended to serve.  This is very important if we are to develop the international law of the future in a truly global sense.

Our present attitudes are partly due to the views of the positivistic school of jurisprudence.  Particularly in the last century the Austinian School which was one of the leading positivistic schools at that time, taught that a customary rule is not worthy of the name of law unless it is written and proceeds form the will of the Sovereign and has a specific sanction or punishment to enforce it.  Otherwise, it was not worthy of the name of a law and the entirety of such a system was not a legal system.  The 19th Century lawyers both national and international were somewhat arrogant and dismissed with contempt the wisdom of all the traditional systems of law that they encountered in the world.  But throughout the world there were traditional systems of law - law that may not be accompanied by sanctions in an Austinian sense or proceed from an identifiable sovereign in an Austinian sense.  Yet they were law none the less.  Modern research such as that of Malinowski in the Trobriand Islands and various research studies such as A.N. Allott's New Essays in African Law, M. Gluckman's African Traditional Law in Historical Perspective, T.O. Elias' The Nature of African Customary Law and many others are revealing the richness of those traditional systems so that we now have available to us the ability to treat those systems as legal systems.  They were very rich in relation to environmental norms and therefore systems that we must treat with respect and try to draw upon in building up the environmental law of the future.

Now that I have said something about the legal systems of different regions, I will come to our own region.  There is in our region an infinite amount of richness which we can draw upon when we try to build up environmental law.  This is a matter of particular importance to judges.  We must not ignore the traditions of our part of the world.

Thousands of years ago the Ramayana and Mahabharatha enshrined the highest form of respect for the environment.  You will recall that in the Ramayana and in the Mahabharatha, there is reference to what is described as a hyper-destructive weapon, that is, a weapon that could ravage the entire countryside of the enemy.  The question arose whether that weapon could be used in war and when there was a question of the use of that weapon it was said to those who might have used it, "you cannot use this in war without consulting the sages of the law."  When the sages of the law were consulted they said, "this weapon goes far beyond the purposes of war.  Even though your object is to overcome your enemy you dare not lay waste his countryside.  You have no right to do that."  Culturally, South Asia has a strong heritage of respect for the environment.

The teachings of Buddhism go even further, for they require a compassion for all living things even to the extent of recognising the rights of animals to freedom form fear.  The sermon of the Arahat Mahinda to King Devanampiyatissa at the time when buddhism was brought to this country spoke in terms of these rights.  The concept of freedom from fear is an advanced human rights concept.  Yet more than 2000 years ago the king was told "Remember that these animals are also as much inhabitants of this island as you are".  The king was also told that he was only a trustee of this land, and not the owner of it.  Trusteeship is one of the basic principles of modern environmental law.  Yet, it was anticipated over two thousand years ago.  This basic concept of environmental law is thus deeply ingrained in our traditions having been incorporated in the very first sermon that was preached at the time when Buddhism was brought into this country.  

I want to complete this reference to our strong cultural tradition by talking of the way in which the ancients combined the notion of development and environmental protection in a manner which is today described as "sustainable development."  Sustainable development, as we saw at the outset, is the combination of the idea of development and the idea of the protection of the environment.  In that particular aspect, the civilisation of this country was extremely rich, for there was deeply ingrained within it the idea of protection of the environment.  The idea that animals had to be protected was so well respected that there were sanctuaries for animals, dating back to the time of King Devanampiyatissa in the third century B.C. Wild life sanctuaries thus established more than 2000 years ago continued to be preserved throughout this period.  There was also the idea that forests must be preserved - there is the notion in traditional law of thahanan kelle - of forests where felling of timber is prohibited.  The forests were preserved because they attract the rain and the rain feeds the mountain streams which feed the river system, which in turn feeds the irrigation system.  So there were vast tracts of land which by royal decree were absolutely protected from felling.

Then again, there was the notion of optimal use of resources - to the last drop so to speak.  There was the famous edict of one of our great kings which said that "no drop of water should flow into the sea without first serving the interests of man."  King Parakrama Bahu was in fact articulating one of the central principles of the concept of development.

From a practical point of view the environmental damage that might have been done by irrigation works was looked after because the ancient engineers had their answer to the question of silting.  Because silting interferes with river systems, silting is a great environmental danger.  The ancient engineers invented the bisokotuwa.  This was a way in which silt was collected and there were also erosion control tanks for the protection of the environment.  Then again, there were tanks for wild life - they were called forest tanks.  The forest tank was built for the benefit of the wild life of the forest for it enabled animals to get water from those tanks without coming into the protected areas and disturbing the crops.  There was also the customary law which prohibited the construction of permanent buildings on prime agricultural lands.  There is also a lesson for modern development law when we consider the purpose of this wonderful system of tanks.  Our ancient chronicle, the Mahawansa says "this irrigation system was undertaken for the benefit of the country and out of compassion for all living creatures."  What better formulation can there be of the concept of development, which is meant not for economic gain but for improving the lot and increasing the happiness of all?

This concept was worked out and given practical effect in this country in a superlative manner - probably to a greater extent both in magnitude and in detail than perhaps anywhere else in the world.  There is a recent book which I think those interested in the environment should look at - a book by Goldsmith and Gilliard, Social and Environmental Effects of Large Dams.  It contains a very important chapter on the Ancient Irrigation system of Sri Lanka which refers to the fact that Sri Lanka is covered with a network of thousands of man made lakes and ponds.  Arthur Clarke, the great futurist who lives in this country, in an article in the National Geographic Magazine says that it provides a text book example of many modern dilemmas, including the dilemma of striking a balance between development and the environment.  In his book, The View from Serendib, he says, "Before the Christian era, a series of tremendous irrigation works transformed the island's dry zone into what might have been a fertile paradise.  Some of the artificial lakes created are kilometres in circumference and there are thousands of these tanks linked by intricate networks of canals."

These enormous irrigation works - some of them enclosing an area of water which might run to areas of up to 10 square miles had retaining structures sometimes several miles long and 50 feet high.  The Sea of Parakrama for example has a retaining bund which is 8 1/2 miles long.  These enormous structures were linked to 25,000 to 35,000 small tanks.  We call them tanks here after the Portuguese word tanque which means a reservoir.  These 25,000 - 35,000 small tanks were linked by hundreds of miles of canals to these enormous reservoirs.  We see from all this that the rulers of that age were extremely concerned with what today we call development.  As development projects go, some of these are larger than many modern development projects.  While they were aimed at development, at the same time they combined development with the protection of the environment.  They did not neglect one or the other, but pursued both and they struck a happy balance between the two concepts in a manner which has lasted for centuries.

That is precisely the concept which this conference is trying to address.  How do you strike a balance between development and environment?

Let us not neglect examples from the past both in this country and other civilisations of the world from which we can derive enormous benefits.  Let us not lose sight of the fact that in European civilisation as well there was a great love of nature and this was lost sight of during the industrial revolution.  When Wordsworth, for example, rhapsodised on the beauty of nature, he was speaking not only for himself but was reflecting the prevalent ethos in those societies before the industrial revolution.  Likewise, Thoreau in America and Tolstoy in Russia, whose writings are instinct with this love for nature, were reflecting the traditions of their countries.

Thus respect for the environment is a part of the common culture of humanity.  We are looking for a formula which will reconcile development and protection of the environment.  We must work out that formula using all the wisdom we can find - and one of the messages I will leave with this Conference is this: "Please do not neglect the traditional wisdom of the many rich cultures of our region that we can draw upon for the purpose of developing this very very important area of future International Law."  Thank you

�� This case,  between Hungary and Slovakia, has since been decided by the Court - see Judgement of 24 September 1997.  See, also, the Separate Opinion of Judge Weeramantry which deals in detail with some of these issues. 
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