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SESSION 1 – OPENING SESSION

CHAIRPERSON OPENING SESSION JUSTICE LANGA:  Good morning, good morning, good morning.  We are a few minutes late, five past 9:00,  five minutes late.  We have a very busy session this morning.  I am going to ask that throughout today and tomorrow time be regarded as being of the utmost premium.

Thank you again for being here.  We in South Africa are very proud to host this Symposium.  We at the Constitutional Court and the other courts in South Africa regard ourselves as your host for the duration of this conference and we would like you to feel welcomed, to feel that we are trying as much as possible to extend the utmost hospitality to all of you.  We would like you to know that you have done us proud by turning up in all these numbers.  The first thing I am going to say about the programme is that we have so many Distinguished Participants here.  We have so many distinguished guests.  We have been blessed with these Honorable Justices, so many of them that it would be invidious for everybody if we were to mention names, titles.  We would love to do that because everyone here is making history in their own right, but we won't do that in the interest of time.  The speakers in this session and in the other Sessions which are going to follow today and tomorrow will not take too much time on greetings.  I am presuming to greet for everyone of them, so I think we should simply say protocol observed.  This morning's session is the opening session.  We had the inaugural session yesterday, last night.  It was a grand occasion.  We listened to the great speeches and the inaugural address from the Deputy President of this country.  He spoke for us all and the Chief Justice of South Africa, of course, is the host of this conference.  He will speak for us all.  We are going to have introductory remarks made by the Executive Director of UNEP who are actually sponsoring this conference.  He will speak for us all.  And then we have, as you see in your programmes, a guest speaker.  He is not really a guest.  He is very much at home here.  He has been very involved in the workings of UNEP and matters to do with the environment and so on.  He is the legal counsel to the United Nations, Mr. Hans Corell.  He will also make his input and then we will have the keynote address from the Honorable Minister Maduna, the Minister of Justice and Constitutional affairs.  He spoke yesterday.  He was only giving a vote of thanks.  He will give us the keynote address.  I understand he is on his way, but that we are free to start. So, with those few remarks, the floor is that of the Chief Justice of South Africa, the host of this conference.  Thank you very much.  Let's give him a hand.

 (Applause).

JUSTICE CHASKALSON:  Good morning,  colleagues.  I had my say yesterday and I intend to be brief.  The purpose of this conference is to learn from one another, to understand the peculiar problems that each country has and the way that they address those problems, the way that the different countries of the world can assist each other in coming to terms with the problems concerning the environment and generally to exchange information with each other and to build up a better understanding of ourselves and of our countries and of the problems which they may face in the context of hearing about what happens in other parts of the world and their problems and the problems that they face.  It seems to me that there are two or three fundamental issues that we are going to have to address.  The tension between development on the one hand and the protection of the environment on the other, a tension which is particularly acute in the poorer countries, in developing countries but nonetheless is present throughout the world.  The tension between short term needs and long term concerns.  The tension, it's not a tension so much as a problem between arriving out of frameworks of laws, designed to protect the environment and the implementation of those laws because implementation is always a great problem.  It's compounded I think by globalisation, by the presence throughout the world of Multinational Corporations which are often the source of development but are a source of damage to the environment.  It raises many interesting problems about what happens when damage is done to the environment by a Multinational Corporation which enters a country and leaves it.  We had such a case affecting South Africa.  I think it identifies one of the matters which you may want to talk about and that is how national laws will help enforce it but in other countries.  We had a huge asbestos mine here in South Africa which operated for many years and over a long period of time caused immense damage to the health of the people working on the mines and living in the neighbourhood.  And as it became clear that the source of those ills was the asbestos mining the company left South Africa and returned

to its place in England.  The holding company was in England.  The subsidiary in South Africa really had nothing at that stage.  What happened was that a major action was instituted in England against the holding company for the damage which had been done by its subsidiary in South Africa.  It raised very important issues in regard to standing, in regard to jurisdiction and in regard to whether the national court in England would come to the assistance of people who had been harmed in South Africa.  And after a long battle, the House of Lords delivered a judgment asserting that there was jurisdiction in the English courts.  And as a result the matter proceeded in England and I believe it has recently been settled for a significant sum of money which the holding company, which are remained in existence paid for the work of its subsidiary in South Africa.  Now, that raises very important issues in developed countries.  What does the framework of your law do?  How are you going to address this case if it is brought before you? Can you protect or offer protection to people in developing countries for the acts of global countries which have their base in your country?  It's got to do with jurisdiction.  It has to do with standing, but a lot of those matters are judge made laws.  It depends upon the particular system that exists, but certainly there are many systems in which rules of standing are judge made and those rules can be changed by judges if they are judge made or can be developed to accommodate these matters.  I think it's a matter which we need to look at.  How can the developed countries through their own judicial systems provide the action which is necessary to deal with actors which have their prime home and their capital and their base in their countries.  Well, those are some of the matters I think we need to talk about.  In the end a purpose of this gathering is to prepare principles.  A series of principles dealing with the role of law and the judiciary in relation to the environment.  They are to be developed.  I believe a Drafting Committee has already gone to work and it has already prepared a draft which will be circulated later in the day and I hope that all of us will have an opportunity of thinking what is in the draft, helping to formulate the draft and give it a final form so that the Principles can then be taken from here and made available to the World Summit on Sustainable Development and be an important document from the Judges at this conference of Heads of State and others who will be assembled at the global conference next week in Johannesburg. It's an important document and it deserves all of our attention.  Of course in drafting we can't really accommodate everybody's views.  There is a Drafting Committee and I think what needs to be done is for the views to be put forward to the Committee to be debated there and in various forums (regional breakfast meetings) which will be established during the course of the conference to facilitate debate and constitution and hopefully ultimately reach consensus.  That also hopefully should not be the end of the matter.  When we leave here after having established those principles, we should also find ways of exploring how best to see that those principles are implemented to talk about the future to follow up whatever our discussions are and to try to gain means of making law in one country available to others, of gaining a better understanding of what, at international level there exists to protect the environment and generally to build on what we have done here over these next two days so that it doesn't end when we leave, but that we have some sort of a structure to carry it forward and give impetus to it. That is all I would like to say now.  I will leave it now to Dr. Toepfer to give much more detail as to what we are going to do and thank you again for all being here and I wish you all a very happy stay in South Africa while you are here.

(Applause)

DR. KLAUS TOEPFER:  Honourable Chief Justice of South Africa, Honourable Chief Justices, I just want to say good morning altogether.  First and foremost I have to disappoint your host.  I don't want to give you all detail for today and for tomorrow.  We are here to listen and to learn.  But of course I want to take this opportunity to give a little bit of a signal where we would be extremely happy if you can give us guidance for the work to do.  But first and foremost again, I want to welcome you and I want to express my gratitude to all those working very hard to make the Symposium possible, especially also the Deputy Minister of Environment, Gillwald and her staff, they made a wonderful preparation and you may understand that I am also quite proud with regard to the work the UNEP staff did.  I cannot mention them all because especially one I cannot mention he is such a difficult name that we call him Lal.  But he is very well-known throughout.  He did a great, great job with all the others here as well.

(Applause)

Without any funds again we could not do all this without our donors and especially with regard to money but also with regard to input in intellectual contribution, UNEP’’s law programme wouldn't be thinkable without wonderful co-operation with IUCN.  I am glad that Professor Robinson the Chairman of the Environment Law Centre of IUCN is with us.  I think it is very good because out of this co-operation we have this Ecolex.  It happens that this Ecolex happens to be in Bonn in the IUCN-ELC Center.  So I have a double link to this but nevertheless I think it is a very good co-operation.  I only mention IUCN but I can go on mentioning others who were with us not only here but also in the other regional symposiums and the way they were  always extremely helpful.  Thank you very much for this. Needless to say, this is a very timely meeting.  We were discussing with our host in South Africa quite intensively what is the best timing.  Shall we go in the time of the Summit, shall we be after the Summit or shall we be some dates before.  We came to the conclusion the best we can do is before the Summit.  If we go to the Summit with more than 40, 50 thousand people so canvass thousands of site events, I believe that is not the atmosphere for Chief Justice and for Senior Judges.  We need a little bit more to concentration and we need especially also the clear target that the out come this have must be an input to the is Summit. I mentioned already it must be the Summit of implementation of action and therefore to underline that the Chief Justice and high level justice speak to with one voice and advice the Summit of the utmost importance of the implementation of law and the rules of law in achieving sustainable development.  The World Summit will listen and will be very interested on your words. A plan of action for achieving sustainable development, the main important target of the Summit, must integrate your message and I believe that the expected programme of action coming also from your recommendation should be something like a Type II project to name the same language as it is in the overall Summit, commitment of governments as well.  Of course, again, and again implementation is in the center.  But we have also to raise our voice I believe that we should do whatever is possible that Conventions and Protocols already negotiated, signed but not ratified must be ratified as soon as possible.  It is really weakening the credibility of the global public if we have a lot of negotiations going on at the end of the day, those protocols and conventions are not ratified in due time.  I can give you all the different conventions which are not yet ratified enough that goes from the

Persistent Organic Pollutants, the CBD Protocol on Bio safety, the Kyoto Protocol on Climate Change and the Protocol on liability of the Basle Convention on Transboundary Movement of Hazardous Waste.  We have to stimulate governments and Parliament to ratify before we start any new negotiation concerning new conventions and not only to ratify but make also the meanings of implementation of those conventions and protocol really available.  Of course, this is interrelated with good governance resting in your hands of particular importance as we look forward to the World Summit on Sustainable Development.  That is access to information, public participation and decision-making and access to justice, it is a fundamental right enshrined in Rio Principle 10.  I am saying that conventions have been adopted but have not yet been adequately ratified.  I am saying this in the context, of course, of developing a convention exactly concentrated to Principle 10 of the Rio Principles.  Mentioning those principle I want to add what our host Chief Justice mentioned.  There are those principles that are integrated as of highest importance for the Summit that he has mentioned as well as a common but differentiated responsibility here it's important;  The precautionary approach integrated in principle 15 of the Rio Declaration;  The polluter pays principle.  All of these now need a lot of implementation also on the legal basis.     I am a little bit afraid and we are discussing this very intensively also with the scientific world because there is a split with regard to precaution.  That precaution is more or less the benefit of those in the richer world and those poorer cannot afford to take precaution.  They are much more concentrated with the risk and this is going up as it relates to the decision on investment and developing countries which may be linked with higher risk which are not possible to do at home.  So to discuss what is the consequence of the precautionary approach really any consequence even if low seems to be extremely important.  Same as going of course to this chapter 8 of agenda 21 where we have the request for a technical support programme and the foundation for a programme of work for improving the implementation and enforcement of environment should be also in the center of your final outcome.  The programme can improve the capacity of those involved in the process of promoting compliance with and enforcement of environmental law in the framework of sustainable development such as judges, prosecutors enforcement officers and civil society group, and that it improves environmental courses training education, information sharing and other capacities entering initiative.  It could improve the level of public participation in access to justice for environmental disputes and securing access to relevant information in accordance with Rio Principle 10.  And it can improve environmental law education in schools and universities to ensure that tomorrow's  enforcement officials prosecutors and judges are sensitive to sustainable development it is also important that the rule of law relates to it and I underline again that is linked with sustainable development and environment is one part of those three pillars.  Altogether, I sincerely believe that your work will be very successful and that this meeting will be a success.  It was good that we had a chance to invite you yesterday evening to this little reception, I didn't want to make another speech  already there.  But I could go around and I believe seeing and being aware of this atmosphere, we reached already one of the most important targets for this symposium and this target is to bring together to exchange views, to give you contacts, between the different regions but also in the regions.  This is one of the main targets.  It is not only  what we have at the end as a written document, but what is also carried from this place in good personal relation, I believe that is also very, very helpful for the future.   Therefore, all the best for your negotiations and activities.  Thank you very much.

(Applause)

CHAIRPERSON (Justice Langa):  I wish to thank the Chief Justice of South Africa and Dr. Toepfer for their kind remarks.  The scene is set now for speeches which go into the substance of what we are going to be dealing with in detail.  We have now been welcomed by the host and the sponsors of this conference.  They have told us what is expected, what is the expected outcome of the conference.  I will just say one thing about the principles that are going to be drafted during the course of this conference.  The drafting committee is busy drafting the principles.  They are going to be called the Johannesburg Principles.  We would like every participant here to consider themselves part of those principles because the idea is that it will be the view of the Conference which will be presented to the Secretary-General of the United Nations.  This is for purposes of the World Summit on Sustainable Development.  We would hope that the leaders of the nations at the World Summit on Sustainable Development will take the principles very seriously and we have no reason to believe they won't.  And that they will form a programme of action as far as the participation of the judiciary in sustainable development and in developing the principles of environmental law.  What's going to happen now is that the drafting committee is going to complete its draft and then the draft will be distributed to the parties, everyone who is here, all the participants.  We believe that we will be able to distribute that copy of the draft which is by no means a complete draft, but it is the copy which we hope will form a basis for your consideration.  We should be able to deliver it to you all by this evening before the evening function, the banquette, or during or before that, otherwise we will have to make sure that you all have them in your rooms before you go to bed tonight.  That is the one thing about the principles, we all consider ourselves as participants, as far as those principles are concerned.  They are really resolutions and recommendations by us to the entire world.  And of course, to the judiciaries of the world.  I now call upon Dr. Hans Corell.  His speech is going to be distributed later.  We might collect it outside when it's ready outside at the counters.  Thank you. Dr. Hans Corell.

DR. HANS CORELL:  Honourable Minister Maduna, when you arrived, we knew that Ministers of Justice are always very busy.  Honourable Justice Chaskalson, Honourable Mr. Justice Langa, Honourable Justices and Judges and Dr. Toepfer, my esteemed colleague, Distinguished Participants.  The theme of this symposium is global on sustainable development and the role of law.  The participants are Chief Justices and judges, senior judges from more than 60 countries and together we are well over one hundred participants.  You come from developing countries and developed countries, including the G8.  You represent different geographical regions and you are an impressive gathering of judges that have come together here in Johannesburg.  In a United Nations context, it is probably unprecedented.  I very much appreciated receiving the invitation to participate in this symposium.  Both as guest speaker at this opening session and as a chair in one of the sessions tomorrow.  Today I should like to focus on your work in a broad perspective national as well as international.  The title of this symposium mentions specifically the role of law as distinct from the rule of law.  The first concept, the role of law, is of course a general one which points to the contribution that law can make to the efforts to achieve sustainable development in a world whose resources are more and more heavily exploited.  Many speakers will address these aspects under the themes in the coming five session and I will not preempt these discussions, but I look forward to participating in them.  One of the purposes of this Global Judges Symposium is to provide a global perspective of the importance of the role that the judiciary plays in promoting sustainable development through the rule of law at the national level.  Therefore, I decided to focus first on that aspect which is particularly close to my heart.  More importantly, the Secretary-General often refers to it, although mainly in the context of the rule of law in international relations.   Resounding support for the rule of law can also be found in the Millennium Declaration.  Having done this, I will touch upon some other matters which I am involved in the United Nations.  By the way, I note that we are some twenty minutes late in the programme and I was given thirty minutes for this presentation.  Rule of law, our point of departure must be that both at a national and at the international level, there must be established clear rules by legitimate legislature and that these rules must be applied objectively and partially by those who are to implement them.  I note in this context that the organizers of this symposium have the kindness of distributing a keynote address that I gave on the 10th of June this year entitled ethical dimensions of jurisprudence and adjudication.  Let me also refer to the very interesting paper by Judge Weeramantry that has been circulated in advance of this symposium.  It is entitled Sustainable Development, an Ancient Concept Recently Revealed, and provided an excellent introduction to our discussions.  The requirement of rule of law presents itself in any sector of society where legislation is applied.  Not only in the field of environmental law.  What we are striving for is in a nutshell the adoption and the application of rules that are seen as appropriate in the society where they are applied and where the legislature is perceived as legitimate and those who apply the laws are seen as independent and impartial.  Legislation is a sovereign act in any State.  Traditionally laws were enacted in a narrow perspective.  Now, this has changed and today much of the legislation adopted at the national level is governed by norms laid down in international conventions negotiated under the auspices of the United Nations or other intergovernmental organisations.  Two areas subject to such international co-operation will be at the forefront during our symposium.  Environmental law and human rights.  Likewise, traditionally the role of the judge has been viewed in a very narrow perspective.  Conditions and in particular sources of law in States are different.  Therefore, there has been a tendency in the past to view, even with some suspicion the legislation and adjudication in foreign States.  Traditionally judges focused almost entirely on national legislation and the case law of their own country.  Admittedly, those who belong to the common law system have probably had a more open attitude showing greater flexibility to the influence from other countries within the system.  This maybe due to the way in which this law is developed and applied and perhaps also because of the common denominator of the English language.  I have certainly noticed a preparedness and an openness in the part of judges from those countries to seek guidance in sources of law from other countries, a habit which I was not familiar with in my own civil law system.  However, I believe that this situation is now rapidly changing.  One of the main reasons for this is the increasing extent to which national laws are based on international instruments, negotiated by governments and eventually translated by national Parliaments into national  law.  The driving force I would suggest is necessity.  There are so many phenomena in the world today that transgress boarders which makes it imperative that States join hands across these borders in order to assist one another in dealing with the various aspects of contemporary life.  Obviously, one of the most prominent examples of this is environment.  Nature does not recognize borders drawn by human beings.  And the effects of our activity on the globe do not stop at national borders.  Gradually we have come to realize that activities somewhere on the globe can have repercussions at distance far from those activities.  One particular area of concern which comes under my responsibility as Head of the Office of Legal Affairs of the United Nations Secretariat is the Law of the Sea and I will revert to this later.  Gradually and following the 1972 Stockholm Declaration.  Member States of the United Nations have negotiated agreements that address environmental concerns.  These conventions have also resulted in major legislative activities at the national level in member states.  These laws are applied by many branches of the executive, but ultimately it may be for the Courts to decide on how this legislation should be applied in a particular case.  Be it in a situation where an assessment has to be made as to whether a particular enterprise should be permitted or in adjudicating the consequences of the violation of existing rules.  It is in these instances that judges will be called upon to exercise jurisdiction.  To be able to do this, they need to be familiar with this particular field of law at the junction between development necessary for a well being of the people and the need to protect the environment in the interest of present and future generations.  It is good to note that you don't come to the Global Judges Symposium unprepared but through five Regional Symposium sponsored by UNEP you have been able to work and to identify aspects that you will continue to discuss here.  There are several aspects, some of which have been highlighted in the material disseminated before this  Symposium.  This material is founded mainly on the information sharing during the previous discussions and the conclusions drawn from the information.  Allow me, therefore, to contribute to this exercise reflections based on my own experiences, although by now they are somewhat aged.  In the 1960s and 70s, I had a privilege of serving in the judiciary of my own country Sweden.  One of the lasting impressions from that period is the seriousness with which my senior colleagues approached their work.  Many times I was deeply impressed by their wisdom and experience.  Looking now at our gathering here in Johannesburg, I can only translate my prior experience in the following way:  You all represent the highest judicial authorities of your countries.  Your experience must be vast and your knowledge and insight  in the judicial work of your respective countries is at the very highest level.  If you add to this the fact that you represent so many countries, so many regions and so many different systems, the gathering that has come together here in Johannesburg is truly unique.  This is an opportunity for all of us who are together here to deepen our knowledge and to make further contacts.  But it is also a responsibility of great importance in that the knowledge and the experience that you have acquired and will acquire be transferred within your own national systems, down the line as it were.  As we all know, the main part of the work in any judicial system is done in the first instances.  It is inconceivable that every case should rise to the level of the Supreme Court.  Incidentally a Senior Judge in the Circuit Court in which I serve, Judge Gerhard M÷ller??? once jokingly suggested to me, it is important to deliver a correct judgment in the first instance because the Courts of Appeal are weak instances and the Supreme Court could make a mistake.  The challenge before us is therefore formidable.  At the same time we all know that legal systems develop gradually through the efforts of many.  The work undertaken both at the international and national level since 1972 is a testimony to this fact.  But hopefully, with every new generation the level of entry is at a higher level and no doubt with efforts like we will see a positive trend in the future. Another experience that I should like to share with you is one that I had serving in a Court of Appeal in 1973 that dealt exclusively with matters relating to water and construction in water, such as damming of water, in particular for hydroelectric schemes, irrigation, building of harbours and the like.  The composition of this court was different from other courts in the sense that not only lawyers sat on the bench but also technical experts.  The main task of this court was actually to strike a balance between the interest of development and environment.  In many instances, the judges had to assess whether the advantages of a particular enterprise would outweigh the damages that are almost inevitable in any inference with nature.  There are several elements in this kind of the adjudication that I saw as new and different from what I had been experienced in other courts of law.  Of course this is now 30 years ago and much has happened since then but I have no doubt that a task of adjudicating cases where you have to weigh these different interests against each other is a tremendous challenge in any court of law in any country.  A particular feature here is that it may not be possible for the Court to dispense immediately with a case.  In many instances, it was not possible for our court to make a final ruling on the issue of damages until after a very long period of monitoring the effects of the activities on the environment.  Another interesting factor was at a complete copy of the court's file was entrusted to answer agency or even a person in the region from where the case emanated so as to allow interested parties, including the general public, to have access to the material in the case that obviously affected them all.  As pointed out in the material disseminated before the Symposium, these cases are really not only inter partes.  Ladies and Gentlemen, one of the conclusions drawn in the Regional Symposia sponsored by UNEP is the judiciary is a crucial partner in bringing about a balance between environmental and developmental considerations.  Another conclusion is the important role of the judiciary in promoting compliance and enforcement of environmental legislation.  Allow me two brief comments on those two aspects.  Needless to say one of the features of a role of a judge is that he or she has to be familiar and prepared to familiarize him or herself with any matter of substance that comes before the Court.  Certainly the parties will bring this substance before the Court, but I would suggest that in particular in the field of environmental law, it is crucial that the judges have a general understanding of the whole area within which the issue before the Court is identified.  When it comes to penal aspects of environmental law, this is certainly of importance.  However, I suggest that the application of standards set and the question whether these standards have been violated to the extent that criminal responsibility is engaged is a matter that may not always be of such a complex nature.  To the contrary, the balancing of environmental and developmental considerations present far more delicate issues.  In adopting legislation in this field it goes without saying that policy considerations based on norms sat at the international level come to the forefront.  However, it is difficult to elaborate legislation in this field that is so precise that one can rule without the judicial instances developing methods that later would form a practice that these instances would apply as a matter of principle.  It would be interesting to see whether within this very complex area we will see the development of standards or formulae that could be applied by courts regardless of where they are situated.  Ladies and Gentlemen, let me now focus on some aspects of environmental law which my own office in the United Nations secretariat is involved in.  As I mentioned a while ago, one of the responsibilities of the United Nations Office of Legal Affairs is the Law of the Sea.  In this respect, we provide to States and intergovernmental organisations a range of legal and technical services such as information, advice and assistance, as well as conducting research and preparing studies relating to the United Nations Convention on the Law of the Sea which was adopted in 1982.  All this is done with a view to promoting a better understanding of the Convention, it's wider acceptance, uniform and consistent application and effective implementation.  The office also provides substantive servicing to the general assembly in the law of the sea and ocean affairs.  In this respect, every year it is the responsibility of my office to compile through the Division of Ocean Affairs and the Law of the Sea a report to the General Assembly addressing inter alia various aspects of the marine environment.  It is interesting to review this yearly report but it is also frightening when marine degradation is reported.  The Convention on the Law of the Sea contains an extremely important set of provisions related to the marine environment.  These provisions should be seen against the backdrop of the 1972 Stockholm Declaration on the human environment.  Of the 26 principles contained in the Stockholm Declaration three of particular relevance to the marine environment.  These principles referring inter alia to the duty of States to prevent marine pollution and their responsibility to ensure that their activities do not cause boundary environmental damage.  These principles had an immediate and direct impact on the work of committee the predecessor of the law of the sea and on the conference itself.  The process culminated in the formulation of a comprehensive international regime for the protection and preservation of the marine environment in the Convention that is often referred to as the constitution of the oceans.  Nearly 140 States and one organisation have ratified the Convention.  The regime put in place and over averaging framework for further development to be carried out by competent international organisations in dealing with specific aspects of the degradation of the marine environment.  The 1982 convention represents a concrete application of the integrated approach to the human environment that permeated the Stockholm Declaration.  Marine environmental law cannot be developed and implemented in isolation from the political, economic, social, scientific and technological aspects of marine affairs.  Environmental law in one sector cannot be developed in isolation from that in another marine sector.  Furthermore, marine environmental law cannot be developed and implemented in isolation from terrestrial and atmospheric environmental law.  The Convention strikes a basic balance between the protection and preservation of the marine environment and the well being of nations through the use of the oceans and their resources.  One important component of the balance achieved in the Convention is to provide for the rational exploitation on one hand and sound conservation on the other of the resources of the oceans, especially the river resources.  The Convention thus foreshadows the concept of the sustainable development as was later developed in the Rio Declaration in 1992.  And mind you, the oceans represent 70 per cent of the surface of this globe.  Ladies and Gentlemen, the International Law Commission which is serviced by the office of legal affairs has on a number of occasion worked on topics relating to the clarification and progressive development of international law in the field of the environment and sustainable development.  Most recently in 1997, the General Assembly adopted the Convention on the Law on Non- Navigational Uses of International Watercourses which was based on draft articles prepared by the International Law Commission.  The Watercourses Convention is essentially a framework treaty the aim of which is to encourage State Parties to enter into agreements on shared watercourses and in doing so to apply and adjust as required the provisions of their agreements to the characteristics and uses of those watercourses.  The Convention has a number of important principles to guide States.  In particular, the principle of the equitable utilization of the watercourses and the obligation not to cause significant harm forms the core of the Convention.  The Convention also establishes a consultative procedure for planned new activities which have a significant adverse effect on the other States sharing the same water course.  And includes provisions, specifically addressing the preservation and protection of watercourses from pollution.  Presently there are 16 signatories and 12 parties.  However, this is important to you, already now, the text of the Convention should be of guidance to States and to those who apply environmental laws at the national level.  The International Law Commission is also presently considering a topic entitled "International Liability for Injurious Consequences Arising Out of Acts not Prohibited by International Law".  And has so far completed the first part of the study which focuses on the prevention of transboundary damage from hazardous activities.  At its last session last year, the commission adopted a set of 19 draft articles and commentaries to them on the issue of prevention on transboundary harm.  The focus of the draft articles is on co-operation amongst neighbouring States to work towards preventing transboundary harm that may result from engaging in risky activities.  The draft articles envisage a system of prior authorisation, assessment of risk, notification, information sharing and consultation on preventative measures.  The draft articles as adopted so far do not deal with the issue of liability and compensation for the resulting damage to the environment.  However, the commission has this year began its consideration of this complex and contentious issue of international liability for transboundary damage arising from hazardous activities.  Ladies and gentlemen, yesterday the Honorable Vice President of South Africa referred to the entry into force of the Rome Statute on the International Criminal Court on the 1st of July this year. He then went on to suggest that perhaps the time has come when we should create an international environment court.  Since I have been deeply involved in the question of international courts for some years, let me strike a note of caution here, there is already concern that there is a proliferation of international courts.  The International Criminal Court is a different matter.  That court represents a link that was missing in the international legal system.  However, when we come to environmental matters, we have the International Court of Justice, the principle judicial organ of the United Nations.  I recognize the presence of Judge Koroma from Sierra Leone here who is a member of this court.  This court can deal with environmental matters and has in the past demonstrated that it is competent to do this.  With respect to marine matters, we also have the international tribunal for the law of the sea in Hamburg established in 1996 and I recognize the presence of Justice Mensah the first president of this court, now member of the  court from Ghana who is present here and I feel confident that presently these two institutions will be able to assist States as and when the need arises in the field on environmental law.  Mr. Chairman, I had included in my observations also some lines about a treaty event that will take place in connection with the Johannesburg Summit, but I refer to the written statement that will be disseminated.  So, ladies and gentlemen, these were some general reflections that I wanted to share with you before we embark on our work.  Clearly the interrelationship between the requirements for the protection of the environment and the need for sustainable development is multifaceted and requires continuous policy adjustments which also takes into account technological developments and the competition to use the same environment for different purposes.  In addition, the absence of case law as well as clearly defined legislation at the international level in this field makes this task of judges more difficult and at the same time more important.  That is precisely why gatherings of the kind that we are having now are so  important in informing and sensitizing judges on the issues that we are involved and providing them with an opportunity to evaluate the offence and their possible consequences with their colleagues.  I look forward to the coming sessions with great interest and expectations and wish you a successful symposium.  Thank you very much for your attention. 

CHAIRPERSON:  (Justice Langa) Thank you, Dr. Corell.  For your very enlightening exposition.  Your focus on our attention on the work of the judiciary in a broad perspective, national and international levels.  You have discussed the concept of the role of law as distinct from the rule of law and the contribution that law can make to efforts to attain or achieve sustainable development.  You have underlined the fact that resources are continually and  progressively being exploited and what our role as part of the world's judiciary is in promoting sustainable development in those circumstances.  I thank you once again for setting the tone for the substantive discussions which are going to be following.  The keynote address is going to be delivered by the Minister of Justice and Constitutional Development. He has been introduced.  He was introduced last night.  I will not add anything to the introduction partly because if I were to add to the exploits which were being told about last night, I might divulge privileged information, so I will just leave it at that. I call upon the Minister of Justice Dr. Maduna

(Applause)

HON P.M. MADUNA:  Judge P. Langa, Chair of the current session of our symposium, Your Excellencies, Distinguished Delegates, Ladies and Gentlemen, I am happy that you didn't divulge any privileged information without my consent.  Your client's consent.  Very good morning to all of us gathered here.  I trust that we all had a good rest last night and are ready and rearing to get on with the Symposium's task.  Last night when expressing our gratitude to the many persons who have sponsored our symposium, I forgot to inform you that the beautiful briefcases that some of us received on our arrival at this venue were specifically made for this Symposium by prisoners at a correctional facility in Witbank.  On behalf of all of us gathered here I wish to thank the prisoners for this noble gesture and wish they will all quickly get out of the prisons and return to their communities where they hopefully will use the skills which have been imparted to them as part of their rehabilitation.  Today it is indeed a great honour and privilege for me to have the pleasure of addressing you at this significant event.  Who would have thought ten years ago that sustainable development would have become such an important issue that more than 126 judges would decide to take some time from their ever hectic schedules to travel long distances to come together here to discuss the critical role of law in sustainable development.  Indeed, who would have thought that eight years after the end of Apartheid in this country, you would have transformed this, our beautiful city of gold, into your temporary homes at global city of hope.  I look forward to Your Excellencies active participation in the dialogue.  Information exchange and outcomes which will provide an affirmative platform of consequences for the World Summit on Sustainable Development that is now only a week away.  As we all know the theme of the WSSD is people, planet prosperity, proof of any is required at all that the world is committed to doing all it can to progressively achieve sustained improvement in the lives of all human beings everywhere.  As we observed last night, all of us gathered here as well as those who will come to Johannesburg a week from now, carry and represent the aspirations hopes and wishes of the people of the world, rich and poor alike.  Most of us represent the bulk of the world's six billion population of poor vulnerable and marginalized people.  Some of us are participating in all these global activities on the basis that there is general consensus that the resources of the world such as capital technology and know how all of which are in no short supply can and will be mobilised to guarantee to all a better life and shared prosperity.  We are, in other words, prepared to make a statement that we are prepared to write that which is wrong about the global and domestic distribution of resources, opportunities income and wealth.  This conclusion we get it from the many Global Summits that have been held over past decades.  These cover issues such as gender, social development, population development, racism, food, children, habitat, HIV AIDS and other infectious diseases, trade, financing for development and environment.  At the turn of this Century the world met in New York.  Subsequently it met at Doha and Monterey as part of its effort in putting together the global agenda for development.  Apart from anything else, all these activities, meetings and Summits have given hope that the global political leadership and leaders in many other spheres of human endeavour have finally accepted their collective responsibility to ensure that every element of the human species no matter where it is located in our globe will in the fullness of time enjoy the human right to development.  

Honourable delegates, today we are here to undertake jointly a very important task.  We are here to review the role of law in sustainable development.  It is here where we have the opportunity to make affirmation of the spirit of sustainability development as my president, President Mbeki, points out, all of us as part of the WSSD processes have to reflect on the impact of human activity including to pursue a shared prosperity on the global environment. The world has recognized this for a long time already that various patterns of production and consumption have a negative impact on the environment.  This environment is the very first condition for human existence itself.  It is a natural gift we have a duty to protect now and for all time in the interest of all human beings to interact with our planet in a manner that preserves the planet.  We must therefore confirm our collective commitment to this goal.  It has become a necessity to recognize the integral relationship between environmental degradation and economic and social stresses and respond with effective strategies, policies and actions.  The role of law in sustainable development has in this context become an essential stem that brings together the visions, mandates, skills and resources of local, national, regional and international stakeholders into a collaborative new approach in sustainable development, law and governance.  Needless to say, environmental law is at the center in this regard.  When all else fails, victims of policies, laws and acts, even in this relatively new area of law, tend to turn to the judiciary for redress.  The judiciary with its huge reservoir and with its fundamental understanding of and sensitivity to the cultures, morals, traditions and social environment in which it operates is the best suited machinery to grapple with the many problems encountered in this area.  Recently environmental issues have become a global concern.  An increasing number of environmental problems previously within the domain of individual nations now demand international solutions.  Serious international environmental incidents have already arisen and others are taking place.  Among those which have occurred are the 1984 Bowpal, the 1989 Chernobyl in Russia, 1989 oil spill of Alaska and the 1991 burning oil wells in the gulf.  These disasters continue to have a global impact.  The depletion of the ozone layer and climate change, waste pollution and land, air and sea transported hazardous waste, bio-diversity such as in the rain forest of the Amazon, Africa and Asia.  Others are deforestation and drought, as well as social issues such as the growing size and number of Mega-Cities, and influence in public policies, are all examples of environmental issues and disputes that have transcended political boundaries, the ramifications of which are being felt globally.  Environmental issues will become more and more pronounced as political boundaries and sovereignty become less significant in this area of globalisation.  Arguably issues around the environment may be the most significant issues humanity will face in the next century.  The global challenge will not only have to mitigate the environmental and social damage of the last thousand years, but also to preserve what remains of our natural life line so that future generations will be able to survive.  The environmental uncertainties facing humankind are a challenge to the legal system and as environmental degradation is often irreversible, there is undoubtedly a global need to sufficiently protect the environment wisely, robustly and forcefully.  My own beautiful country is an excellent reason for me to see why we should find legislative framework on saving our planet.  It is said that South Africa is the most bio-diversed country in the world after Indonesia and Brazil.  Two per cent of the global land area contains almost 10 per cent of the planet's plants.  As my President again has said in the past, abundance of the natural resources of this land and the ingenuity and enterprise of its people which form the basic component of production that can be turned into tradable goods or hold a dream for a better future for all to see. Our president in his briefing on the Africa Recovery Plan was clear on the important role that Africa can play in our efforts to save our planet when he stated that, Africa has an important role to play with regard to the critical issue of the protection of the global environment.  The African Development Strategy should indicate how these environmental assets can be turned into tradable goods, what investments should be made to ensure that these environmental resources are not destroyed.  The irony of it all is that we all know that we need to do something just as we knew ten years ago after Rio.  We are still losing ground in addressing the two fundamental challenges facing humanity, namely, reversing environmental degradation and reducing poverty on an alarming portion of humanity.  Despite the multitude of proclamations and best intentions the current approach to development is not reversing these trends.  Sustainable development is a very complex and relative concept involving potentially conflicting interests.  Economic progress on the one hand and intangible human rights such as equity and quality of life on the other, Exploitation as opposed to and regeneration of natural resources.  And the northern hemispheres versus the interest of their southern hemispheres neighbours.  Law generally is perceived to be the basis of political justice.  Environmental law appears to have a dual function.  It has the function of constraining and protecting the rights of those who are marginalized by it especially those in developing countries.  From the point of view of sustainability, law and governance are expected to provide all the answers.  The relevant body must establish the process and institutions by which conflicting economic, social and environmental values and interest can be mediated, balanced and reconciled.  The 1992 Rio Declaration affirmed the importance of law which reflects and shapes a society norms as a critical tool for sustainable development.  If recognized as that, in its simplest terms, sustainable development is a matter of social justice.  Given what is due to each and every member of society now and in the future.  This has been stated to be the principle of intra and inter-generational equity.  We can consider a rights approach to environmental issues.  People have a right to a healthy environment and Governments have a duty to ensure that the environment is not violated.  This inevitably shifts the role of law to a pivotal position as a tool of sustainable development.  Unfortunately, examples like the cases of environmental disasters that I previously mentioned have proved that the application of existing international law to the environment and sustainable development is currently largely inadequate.  Globally Governments are increasingly expressing concerns that the current international structure does not distinguish between the needs of developed and developing countries.  Developing countries are concerned that the current models of reform of the central as well as the observance of the Rio Principles are not adequately taken into account.  Developing countries also feel that with decline in terms of trade, tariff and non-tariff barriers to trade, debt, population growth and economic instability, they need more support to meet their social and economical demands as they attempt to meet their environmental obligation.  There is thus a distinct need for the development of a new model of international environmental governance that predicts the needs for sustainable development which economic requirement, of the environmental problems of today can no longer be dealt with in isolation.  Any approach to strengthening and streamlining international environmental law will require reformed institutional structures to command the universal commitment of all countries based on transparency, fairness and confidence in such independent structures and the substantive capacity to advise and adjudicate on environmental issues.  It is therefore also imperative that regions and countries introduce effectively national and regional structures to address the development of an institutional mandate that is not challenged.  Currently a number of countries do not recognize any environmental authority as higher as, than their own.  Yet are not ideally positioned to guarantee a balanced legal management of their own environmental problems.  This attitude challenges the ability of the international legal system to cope with uncertainty, including operating within a long term perspective to manmade environmental harm as opposed to simply repair it and to take account of transboundary often global causes and implications of environmental degradation.  The ideal model of a global institutional mandate would be to provide a basis for more effective coordination between the authority of Governments and the environmental activities of international governance structures such as the United Nations Environment Programme.  In this way, countries can mutually establish the terms common responsibility and how they will implement common Protocols in their national legislation.  Ladies and gentlemen, the management and control of environmental sustainable development transcends the scope of domestic legal systems and calls for complementary or at least harmonized action at the level of the bilateral, multilateral regional or global.  In recent years the world has seen the adoption of various international environmental related instruments.  Declarations recommendations resolutions and policy statements are constantly added to the over 170 environmental treaties currently in existence.  While most of these instruments represent soft law, these compacts play vital role but also in the development of national environment at governance policy and law.  In some instance soft law has hardened into binding protocols.  Unfortunately, the picture is a daunting one as one considers implementation enforcement and compliance with this international environmental law regime.  This is perhaps the most important problem area which in the lead up to the World Summit on the sustainable development preoccupies both the legal fraternity and government policy makers.  A clear understanding of the issues and principles of sustainable development is an essential starting point in meeting this challenge.  The common foundation for sustainable development in all its aspect is to be a ordered and just society.  Effective legislation is for this purpose.  Development and international sustainable development law is an enormous task that demands a global national and regional approach especially as regards the current disparity between the international convention and the national regulations in many countries.  It is inevitable that international sustainable development law will be of limited use unless it is implemented at regional and national levels.  There are various ways of sharing experience and disseminating good practice between and among countries.  International conventions and symposiums such as this one are among the most effective.  The most formal way of getting the message across is to use international legal instruments, for further development of international law on sustainable development giving special attention to the delicate balance between environmental and developmental concerns needs to be promoted.  More and more countries are looking to environmental conventions and agreements to guide their own policies and law reform processes.  There is a definite need to clarify and strengthen the relationship between existing, international instruments in the field of environment and those that are relevant to social and economic development.  Courts hearing environmental legal actions should be in my view drawn on the jurisprudence of other countries around the world to assist them in handing down fair and informed judgment.  At the global level, it is essential that all countries contribute to international treaty development in the field of international law on sustainable development.  Many of the existing international legal instruments and agreements regarding the environment have been developed without adequate participation and contribution of developing countries and thus may require review in order to reflect the concerns and the interest of developing countries and to ensure a balanced governance of such instruments and agreements.  The parties to international agreements should consider the development of international procedures and mechanisms to promote and review their effective full and prompt implementation.  For instance, each country could establish efficient and practical reporting system on the effectiveness, full and prompt implementation of international legal instruments.  Consideration of ways in which relevant international bodies such as UNEP might contribute towards the further development of such mechanisms should also be a regional and national priority.  It is heartening to know that Governments around the world are now demonstrating a growing commitment to developing specific legislative and institutional regimes to protect the global environment and natural resources beginning with the formulation of appropriate environmental policy in corporation with environmental principles international constitution and integration into overall social-economic planning models through to the strengthening of legal and institutional framework.  Strengthening the capacity of countries especially developing countries through the sharing of international best practice will contribute to the vision of protecting our common environment.  This can arguably solely be achieved through the development and adoption of a globally accepted environmental and sustainable development legislation regime.  I am also excited about the effect that the outcome of this symposium together with the Environmental Law Meeting that will be held later in Durban this week, will uphold our own country and region in its endeavours, to strengthen Africa's role in the global arena.  I certainly hope that the newly formed African Union will take notice of the deliverables of these meetings to guide them in the formation of effective law and govern structures for the countries in our continent.  I have no doubt in my mind that the deliverables of this Conference if incorporated into the NEPAD initiative and taken to the implementation level will assist in the practical establishment of the principles of responsibility and ownership with emphasis on democracy, transparency good governance, rule of law and human rights as fundamental factors and values of development.  This in turn can lead to the strengthening of partnerships between my own country and its African partners, the G-8, United Nations, World Bank and the IMF.  Ladies and Gentlemen, it is my submission that this Conference's main objective of strengthening sustainable development, environmental law and governance frameworks on dovetails with of supporting sustainable development.  Like UNEP I also believe that the development of effective domestic governance structures will ensure that our aim of achieving a fair and equitable social development and environmental sustainability in each and every developing country will be a step closer to becoming a reality.  Once again, I would like to express my gratitude to the Conference Secretariat for inviting me to this important event and to the valued contribution this Conference will no doubt make to the success of the upcoming World Summit on Sustainable Development as well as the environmental law 2002 conference in Durban.  I thank you very much. 

CHAIRPERSON (Justice Langa):  Thank you, Minister Maduna.  The incisive remarks that you have given us are a contribution of course to the business of this conference, vital contribution and we are very grateful for that.  You have placed in context the business which we are here for, and exactly how we fit in the broader thrust of efforts to achieve sustainable development.  This, of course, is the only session in this conference where there is no discussion time allocated.  The speeches were meant and designed to set the tone to give the background for the discussions and presentations which are now going to follow after the refreshment break which we will be going to shortly.  You will notice that to facilitate discussions, presenters have contributed their written papers.  You will have received in your packages papers by most presenters, if not all of them.  They will in general merely highlight important points which they wish to underline.  They will not read in general all of their papers.  This is in the interest of time and in the interest of maximizing discussions because everyone here should feel that he is making contribution. That is going to be the way which the Conference is going to be conducted.  So this session is the only one where we don't have time set aside for discussions, in all the other sessions you will notice that we have an hour set aside for discussions.  I am hoping that the presenters and the panelists will in fact keep to the times allocated.  This will assist in maximizing the time left for discussions.  This is going to be very important.  Presentations are very important.  They are the basis for the discussions but the discussions are also extremely important because they give us the views and perspective from different areas and regions.  

In order also to facilitate the outcomes hoped for in this conference, you will notice that at breakfast time, this morning and yesterday and also tomorrow, breakfast tables are set in such a way that people can sit in their regional groups and in order to conduct whatever business needs to be conducted at a regional level.  We would of course like to see maximum interaction.  This is an opportunity for judges from every everywhere to interact and network and to Foster social contacts so that you can follow this up with further contacts after the Conference.  But it is going to be important also to have those regional discussions, particularly in the light of the paper that is going to be produced by the conference, the Johannesburg Principles.  You might want to discuss that.  You might want to discuss other things as well from a regional perspective.  The discussions here are also facilitated by the fact that, although all the speeches so far have been in English, other major languages are actually used, we are using various languages, so people should not be inhibited if they are not speaking English, but if they can speak any one of the six languages which are custom merely used by the United Nations which are Spanish, French, Russian, Chinese and Arabic, this all makes for maximum contributions.  We take the refreshment break and I hope we come back promptly as 11:00.  Thank you.  (Refreshment break taken).
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