SESSION 2 - SUSTAINABLE DEVELOPMENT AND THE ROLE OF LAW

CHAIRPERSON (JUDGE ABDUL G. KOROMA, Judge, International Court of Justice):  The meeting is called to order.  Ladies and Gentlemen, the theme for this session is Sustainable Development and the Role of Law.  And for my part, I would like to congratulate those who have formulated this team, sustainable development and the role of law for their realism and farsightedness.  Even though jurists and judges may not always realize this but I believe that even for the judiciaries to be sustainable, there must be sustainable development.  I don't think we need reminding that where there is no sustainable development, or where societies, institutions are weak, the judiciary is bound to be weak.  And if the judiciary is weak, the judiciary will not be able to implement or enforce laws however well meaning those laws are.  So I think we have as jurist as judges, we have a self-interest in this if we are to ensure that sustainable development is attainable, and achievable. Accordingly, law, whether at the national, regional or international level, but in particular the judiciary which is responsible for the implementation and enforcement of such laws is pivotal in the eradication of poverty in upholding social justice.  In other words, another definition of sustainable development is social justice.  It is, therefore, imperative that the judiciary must be intimately involved in this effort, in this process and we as jurist or judges cannot take an Olympian detachment to say no it doesn't concern us.  The problems of poverty is for others and not for us here. Because if society in which there is social injustice in which there is poverty endemic that society is bound to be weak.  And law and order is unlikely to be enforced or to be upheld.  So we as jurists and as members of thejudiciary, we should ask ourselves whether we are prepared to face this new challenge, to face up to this new challenge of the alleviation, I won't say eradication, but alleviating poverty and to ensure social justice which as I say is another definition for social development, sustainable development.  How to ensure that there is an equitable and legal distribution of the natural resources without harming the environment.  I believe more or less this is what the theme of this session encompasses and I have great pleasure in asking Judge Chris Weeramantry, a former member of the International Court of Justice, in fact its former Vice President to make a presentation on the Role of Law in Promoting the Goals of Sustainable Development.  I may say, he was a Judge at the International Court of Justice, Judge Weeramantry, a member of the court and no member of that court was more vocal in attaining or in promoting the goals of sustainable development than Judge Weeramantry himself.  You would have seen it in his separate dissenting opinions in cases such as, between Hungary and Slovakia and the illicit use of weapons where he was very forthright and vocal in advocating sustainable development.  I therefore have great pleasure in inviting judge Weeramantry to make his presentation.  I also take this opportunity to introduce the other distinguished members of the panels.  Those other members you will be hearing from after the presentation of this justice.  Justice Vladimir Passos de Freitas, Judge Federal Court of Appeal, 4th region, Brazil.  Following Justice De Freitas would be Justice Vyacheslav Mikhailovich Lebedev, Chairman of the Supreme Court of the Russian Federation.  He will be followed by Justice Clifford Wallace, Senior Circuit Judge of the United States Court of Appeal for the 9th Circuit.  So, Ladies and Gentlemen, I think we have a very distinguished panel.  And after we have listened to them, you will have an hour to participate, to make your own contribution to this, what I hope will be a meaningful debate.  I now have the pleasure of calling on judge Christopher Weeramantry. 

MAIN PRESENTATION
JUSTICE CHRISTOPHER G. WEERAMANTRY (Former Vice President International Court of Justice (ICJ).  Mr. Chairman and Distinguished Participants, I think it can fairly be stated that this is one of the most significant legal conferences ever to be held in recent times.  It addresses a topic of pivotal importance to the very survival of civilization.  It does so through an assembly of judicial authorities and expertise rarely if ever seen under one roof.  It relates to an area where the judges hold the prime key to implementation and development of a concept.  This is, therefore, a real confluence of issues, personalities and opportunities for service.  And we will no doubt make the most of this unique occasion to make a contribution to the betterment of the human condition.  Sustainable development is currently one of the most vibrant topics in both domestic and international law.  It has got to center stage internationally as we see from the fact that there is a global Summit on that very topic.  And we as custodians of the law have a major obligation to contribute perspectives which might otherwise pass unnoticed.  We are at an important transitional phase where the concept is passing from the realm of aspiration into the realm of law.  There is a sufficient body of treaties, declarations and of international practice to make it so.  And that is why the judiciary is a key player in this drama.  I would site the journey of the Universal Declaration of Human Rights from the level of aspiration to the level of hard law.  There is a concept which takes place, that takes shape in the minds of people, it is initially treated as an aspiration, then they say it is soft law, eventually it gets translated to form principles of law.  And that I believe is the situation of sustainable development which has now reached, I believe, full stature as part of customary international law.  Now, the gap between the rich and the poor of this world which modern technology should be enabled to narrow unfortunately keeps widening.  We must build a bridge between the rich and the poor.  Now, development is the bridge by which we can cross that gap.  But unfortunately, we tend to build this bridge with material stolen from future generations.  Now, that cannot be.  It is important that we build this bridge with proper materials.  Another point and circumstances associated with sustainable development is that development taking place all over the world without regard to environmental considerations and this activity hurts two classes in particular, the unborn and the poor.  Neither has the ability to assert its rights.  Neither is sufficiently vocal and that is where the judiciary comes in, to hold the balance true between powerful interest on the one hand and the voice less on the other. This imposes an enormous role of trusteeship upon the judiciary.  It is a delicate balancing act.  We have to balance the rights and needs of those who are alive here and now with the rights and needs of those who are to come after us.  And I am reminded here of the ancient traditional wisdom of Africa.  African traditional wisdom teaches us that the human community is threefold; those who went before us, those who are alive here and now, and those who are yet to come.  And if you consider any human problem, you can consider it incompletely and as you consider it with reference to all those three component elements of the human community.  Now, environmental law in particular is a good example we tend to look at environmental matters with blinkers on.  We look only at our present  generation.  We do not look at the traditions that have come down to us from the past.  We do not look at those who are going to be deprived in the future.  We just concentrate on the present.  Modern law is shortsighted and we need to supply the necessary corrective and who better to do it than the judiciary and who better to take that initiative than the assembly of distinguished judges here present who come from all parts of the world and who are at the Symposium representing judicial systems of their respective countries.  When the Heads of State meet, we can surely provide them with some insights coming from our particular experience because we are at the cutting edge of the development of the principle.  We see it in all its knew faces as they may not because it is us who are called upon to fashion solutions as problems arise.  We have the working tools of concepts and procedures with which to handle them.  We have the ability to develop them through interpretation and through general principles of equity and procedure and general principles of fairness.  We can elevate this to a level of principle of law and translate what was once only aspiration into customary law.  I was fortunate during my years at the International Court to have quite a few cases which gave me an opportunity to express certain views on this topic.  There were a couple of cases such as the case involving environmental consideration between Hungary and Slovakia, that was an opinion sought by the General Assembly on the legality of the use of nuclear weapons or the threat of the use of nuclear weapons and likewise an opinion sought by the World Health Organisation.  There was a case between New Zealand and France in regard to nuclear testing.  All of these brought in environmental considerations and there I had the opportunity to express the view that Sustainable Development has now past from the level of mere aspiration to the level of a principle of customary international law which real lawyers can take note of which has legitimacy in its own right and which calls for recognition urgently from the judiciary of the world.  I express in a view and I am glad to see that that has had repercussions in many places.  I see also that at McGill University they have taken up some of these ideas and found a Center for Development Law which is now a major center dealing specifically with this topic with 6 or 8 project leaders, two directors and many problems on its timetable.  If we can do something about this is that it is we who can best develop the various facets of this principle.  What are its facets?.  There are many principles within the principle of sustainable development.  Inter-generational rights, the trusteeship principle.  The principle of collective duties, the emphasis on duties rather than rights.  The precautionary principle.  The concept of rights and obligations, rather than inter partes.  Rights towards the whole and duties towards the whole of the human community.  All of those are concepts which we are best able to develop and if we do not develop them, who will.  So that yesterday the Deputy President said, so perceptively that the judiciary is at the center of sustainable development and this is the reason why it would be legitimate to make that claim.  We must make no mistake about it.  We have the power to do it.  We have the power to mold developing areas of law.  This is not judicial legislation.  This is the real nature of the judicial process.  During my years as a Professor of Law I had the great privilege of teaching a course on legal philosophy along with Professor Julius Stone one of the greatest jurist of the 20th century and he had made it a special point to study the judicial process and he made it a point to always say that judges do not realize the power they have.  That was one of the points he was always stressing to his class and he had even organised seminars to convince judges about the reality and magnitude of the power they have without exceeding their mandate within the ambit of the judicial function to develop the law by applying principles of law, principles of equity, and principles of fairness.  All of which exist in the legal system to new situations that have arisen which the legislature has not had the opportunity to discuss or to consider.  So it is the judge then who adopts the principle to the specific situation and in doing so builds up a body of precedent in the manner of the common law and in that way a whole body of law comes into existence through judicial activity.  Now that is our responsibility and we must not shirk it.  All the distinguished participants may see this as a tremendous opportunity to make real substantial judicial contribution to the human future.

Now, in doing this, I think it is wise to draw upon the wisdom of the world, I refer to the African threefold concept of humanity.  And if you look back to the past, we see that humanity has lived with its environment for thousands of years and out of that cohabitation with the environment for thousands of years, various principles have evolved which are ingrained in the traditions of so many cultures and civilizations if you look across the world.  We must not make the mistake of making our law know no cultural.  We are in an error of international law.  The law that we administer must be a multicultural assemblage of the wisdom of the world and there, if we only look at the wisdom of China, of Japan, of Europe itself before the industrial revolution, the Islamic civilizations, India, Sri Lanka, Africa, outstanding examples in Africa, of environmental conservation, Australia, the American Indians, all of that will teach us respect for our environment.  The one common environment which we as human beings.  There is a very thoughtful letter, poignant letter written by the Chief of a Cherokee tribe to the President of the United States who wanted to buy some tribal land and in that letter he said, how can you suggest that I sell this land?  it is like asking me to sell you a part of the sky or a part of the flowing rivers, every part of the earth is sacred to my people.  Every part of the earth is of the red man, every shining pine needle, every sandy shore, every mist, every harming insect is holy in the memory of my people.  And one portion of land to you is the same to you as the next and the earth is not your brother but when have conquered it you move on.  But we treat earth as a mother and earth and sky are not to be bought and sold like sheep or wild beasts.  They are things that have living life of their own.  Now, modern law tends to lose sight of this ancient wisdom and therefore I believe the judiciary has a sterling role to play in bringing that ancient wisdom into modern judicial discourse.  We have been noting and doing this so far and I believe and appeal to you that it is time to do so.  May I just give you an example to show how old this wisdom is.  You have and can give examples from all your traditions.  In Sri Lanka the country was converted to Buddhism through the mission of the Emperor’s son 23 centuries ago. He came to Sri Lanka as a monk and he accosted the King when he was on a hunting expedition.  He stopped the King and said what is this you are doing.  You are hunting these poor animals and you are waiving as if you are the owner of this land.  You are not the owner of this land.  You are only the trustee, bear that in mind.  And you hold it in trust for all living creatures who are entitled to use it.  Now, there is the first principle of modern environmental law.  We think we have reinvented the trusteeship principle.  It is as old as humanity, it is as old as human beings who have been living together on the planet in a common environment, a principle they have, so here stated 23 hundred years ago were the first principle of modern environmental law and I am sure all of you from all your tradition and cultures will be able to site similar examples.  Now, we must device similar concepts but also the procedures to deal with this because we are interested not only in the development but also in the enforcement of environmental law.  And there is for example the idea of a continuous mandamus the question of standing, how can generations yet unborn appear before a court and state their case?.  Who has standing for them?.  We have to develop that concept.  We have to develop impact assessment procedures.  We have to develop the precautionary principle and so forth, and we have to look at some of the shortcomings of our modern legal systems.  I have been looking in some detail into the ways in which modern law tends to be rather shortsighted and if I might mention a few of the areas.  There is an excessive emphasis on individual rights rather than on collective rights.  Collective rights were very important to live together in an environment because if you only think of individuals, you tend to think also of powerful individuals and individuals asserting their rights which would not be in the best collective interest of the community or of the environment.  And 

Gandhi? at the time of the drafting of the constitution tried to stress this idea that he had of the collective rights of the group rather than the individual rights which also are important but we must not neglect collective rights.  When the excessive emphasis on land and excessive emphasis on law as a means of passive coexistence rather than our active co-operation.  Law is not a means of keeping the peace.  That is a passive view of law.  Law is also a means of active co-operation for the benefit of the community.  But our legal systems tend to look upon law purely as a preserver of the peace.  We have to take it much further than that.  Then there is of course an excessive emphasis particularly under the influence of the 19th century positivism, excessive emphasis not principles of law.  All our great tradition says the letter of the law is not so important as the principles that lie behind it.  Do not forget the principles merely because your vision is blocked by the letter.  Please look behind into the greater issues that are involved.  Many tendencies are to contractual regards rising into which other people, the Court, the State and so on cannot interfere because it is an arrangement between two parties.  It may be an arrangement between two parties but it can concern the whole community.  If somebody leases his land to somebody else, or sells his land to somebody else, that person who then gets rights in the land cannot use it like an article of movable property which he can do with it what he will.  There are certain obligations towards the community that follow from the ownership of land and our modern legal systems tend to invest land with all the paraphernalia of ownership which we associate with immovable special about land which we need to bear in mind.  Then there is also the concentration on the present generation rather than on all the generations yet to come.  Law tends to know no cultural rather than being multicultural and we even think of ourselves human beings as the only entities that have rights on this planet and that has led to a lot of shortsightedness and environmental problems.  So all of these have direct relevance and to the law of the future which has got to be a law of co-operation rather than a law of mere co-existence.  State absolutism which we see around us, whatever we do today impinges on all of the nations whether it be in the area of travel or health or in the area of industrial relation or in the area of human rights.  No state has the prerogative to say what happens within my boarders is exclusive within my concern. And the highest custodians of justice namely the judiciary have got to be conscious of this because they are the highest custodians of justice and they are also dealing with the highest concerns of humanity, namely, the custodian of this planet.  So there are knew greater issues that exist than environmental issues and may I also draw your attention in this connection to some other matter.  You might have noticed among the papers that were distributed what is called the Bangalore Draft.  The Bangalore Draft is a draft I chaired a Committee of Chief Justices of Africa and Asia with a view to working out a code of judicial ethics which we would like to expose to the judiciary of the world for their criticisms and comments so the draft is before you and we would be most grateful to have your comments on it.  One of the matters we stress there, is one of the ethical obligations to achieve competence in their chosen works and they cannot do that unless they keep abreast of developments of the law.  They cannot keep abreast of the developments of the law unless they concern themselves with international law and with great concerns of thought that are moving in the international sphere and we bring that in as part of the judicial ethic.  So we would be most grateful to have of your comments on that.  They need to be sensitized to the problem.  Alerting to their responsibilities and provide with the conceptual and procedural tools by which to achieve this momentous task and with the assembly bridge of judicial power and authority that we see here today I am confident we can bring the problem under control in the manner in which lasting gratitude of generations yet unborn.  Thank you.

(Applause)

CHAIRPERSON: (Judge Koroma) Thank you, judge, for that very illuminating presentation.  I think one issue which stands out among many others is that you have called on jurist and judges here to recognize the extent of their power and to use such power for good, for the good of attaining social justice and sustainable development.  And that I think we are capable of doing that through the role of law and through the rule of law.  We need not operate extra judicially to do so by faithfully interpreting the law and by being conscious and sensitive to the requirements of sustainable development and social justice, we have a role to play in attaining, in achieving the objectives of sustainable development.  As I say, it was a very illuminating presentation for which we shall thank you.  I have great pleasure on calling the first of our panelist to comment on the paper of, to express his own ideas or general views on the matter.  I have great pleasure in calling on Justice Vladimir of the 4th region of Brazil.  You may make your presentation from your seat.  Justice De Freitas.  You have the floor.

JUSTICE DE FREITAS:  First of all, I would like to thank the organizers for the opportunity of participating in this panel and to congratulate Judge Chris for his excellent presentation.  I agree entirely with the idea of the limitation of freedom of contract, actually the environment is a fundamental right that belongs to everyone and the parties cannot have absolute freedom to contract.  This also has to be taken into account by the judge at the moment of interpreting an item of the contract.  Moreover, I was very impressed with the examples of ancient peoples.  We have much to learn from other cultures about respecting and co-existing with the nature.  In Brazil unfortunately we don't have any status like this one.  At last, I agree with the proposal that sustainable development of the environment occurred in a natural way to two or more cultures.  Now, I will say something about sustainable development in my country.  The constitution when dealing with the economic/development aspects states clearly that it will respect the environment.  A great number of statutes limit the development to some roles of environment.  Such as the framework law on environment and policy which imposes environment impact assessment.  The Forest Code which impose limit to timber exploitation and including properties.  Besides that, the principles of environmental law are adopted and many times they become laws.  However, neither the constitution, nor any other Brazilian law mention the words "sustainable development".  The judicial decisions do not use this expression either.  We have thousands of precedents in Brazil and no one refers to sustainable development.  However, in many of them, it is possible to find it used in other words where the economic exploitation is linked to respect towards the environment.  I have given five examples in the paper I sent to the organizers of this symposium for circulation.  Finally, I would like to say that it's crucial to sensitize judges on the importance of environmental law.  There are too many judges in Brazil who consider the protection of the environment as something which prevents progress.  To reach this objective of sensitizing judges it was decided to organize training programmes and take other measures to build the capacity of judges in environmental law.  One, training course for judges was organized by the Court, in collaboration with Judicial schools, NGOs on environmental law, and the Second way of sensitizing the top of the judiciary power, was to facilitate their attendance to this Global Judges Symposium.  The third strategy was to make history of the environmental law, by interviewing the judges who gave the first sentence and pay tribute to them.  The Fourth way is to undertake courses abroad.  The possibility of travelling and getting to know other countries are very attractive.  We have taken Judges to U.S.A. and France for week seminars with excellent results.  The fifth strategy, is a contest for judges which is organized with the support of the public or private institutions involved environmental law, the prize should be related to the subject.  For example, participating in international environmental law seminars.  In conclusion, Brazil has a good experience in cases on environment and it is open for all judges to co-operate into changing the experience.  Thank you for your attention. 

(Applause) 

CHAIRPERSON (Judge Koroma):  Thank you, Justice De Freitas.  I see you are typical of other Brazilian delegations, short and to the point, thanks for your concrete suggestions and I suppose we will deliberate on those in the course of these deliberations.  I welcome your point also that the effort should not be confined to those of us who here would appear to be living in the environmental law what we should reach out to even those members of the judiciary or jurist who may not be conversant or who are not yet persuaded about the utility of environmental law.  Thanks for your concrete suggestions and your contribution. It is now my privilege to give the floor to justice, chairman of the Supreme Court of the Russian federation.  You have the floor. 

JUSTICE VYACHESLAV MIKHAILOVICH LEBEDEV, Thank you, Mr. Chairman. Ladies and Gentlemen, distinguished colleagues, the basis of development is law and as we go into the 21st century, law is becoming more and more international.  And is becoming free of constraints and this affects both the rules of international law and national legislation including questions relating to the conservation of the environment and preservation of ecology.  These are important fact for sustainable development.  The Russian Federation has established a National Strategy for Sustainable Development and Preservation of the Environment and has also adopted a concept for the transition and transformation of the Russian federation to a sustained development.  This concept is adopted as a way to solving problems that are related to a favourable environment and natural resources potentials both for the present and future generations of Russians.  Russia has adopted a number of legislative acts which are designed to conserve the environment, to preserve ecology.  These include the elimination of chemical weapons, preservation of the atmosphere, conservation of the environment and others.  And we have a complete approach within these by establishing a number of targets and priorities in accordance with international standards, as well as priorities for economic activity for sustainable development.  Something which is important for us in this context is also to combat terrorism and here I must say that this is a multifaceted phenomenon.  We look at terrorism in this way and we include the destruction of any systems for the provisions of any vital services to any human settlements, the contamination by radioactive or other poisonous substances or the spreading of epidemic or other hazardous substances.  Legal reform and judicial reform is being concluded now with the establishment of an independent judiciary, the major issues which have been settled already are unlimited access to justice for individuals and legal entities and other organisations and the possibility for their use, the use of international law within the Russian legal system.  The adoption of international standards and international treaty have now become an integral part of the legal system and we must say here in the Russian federation in their practice do draw on international law.  The Courts also take international law into account and we can therefore review the legal content of regulations and this may be done by the executive and legislative authorities to review their legal content, particularly in environmental law.  The major issues of legal reform include ensuring proper independence of judges and we attach particular importance to their independence and autonomy of the judges themselves.  Their non-dependence of any other branches of the State authorities.  The State authorities, including the Supreme Court, are entitled to undertake initiatives for the establishment of laws.  And when I talk about the autonomy of the judiciary, they are independent of any financial constraints in terms of staffing or organisational matters.  This is a,matter only for the judiciary now under a special federal service.  The judicial department which reports only to the Supreme Court and this is a very important guarantee of the independence of the judiciary in all cases where the judiciary checks the legality and legal content of regulations adopted by the Ministers and Departments within the context of the Russian Federation.  One very important task in ensuring the administration of justice for the population is the professionalism of judges.  The training of judges takes place in order to sensitize them of many issues, we of course, need training and we have made great efforts to establish a Justicial Academy.  This academy was established by the judiciary, it ensures the training of judges, and their further training.  Research activities and also in the context of the academy there is a legal faculty which has been set up and this trains professionals for careers in the judiciary.  Environmental legislation and preservation of the environment is of great significance for us.  We have established a special course for ecological law and we now have numbers of candidates who have specialised in that sphere, special courses have been established for judges in judicial practice in that particular sphere, and of course now we are basing our practice on national and international precedents which means that we are also following the practice of the international European Court on Human Rights.  We believe that a comprehensive approach to the questions of ensuring the rule of law and to the improvement of the administration of justice means greater access to justice.  These are all extremely important factors in attaining sustainable development.  Thank you.

 (Applause)

CHAIRPERSON (Judge Koroma):  I thank Justice Lebedev for his contribution and for the information he has brought us.  I think it's interesting to recognize that we have been talking about introducing environmental law to schools to children in school, but the Russia apparently has gone further.  If I understood the judge correctly to say that special courses on ecology on the environment has been established even for judges.  Having that is something new which we ought to emulate if I can say so.  So it is not only a question of bringing judges to symposiums like these, but they have also taken it one step further and have introduced or established special courses on ecology for judges.  We now know there is a number of environmental legislation and knowledge to acquire to be able to be in a position to keep up with such a large corpus of international legislation.  I think we are systematized and we are able to view it in a systematic comprehensive way.  I think it makes a lot of sense.  Thank you for your information justice Lebedev.  I now have the pleasure and privilege of calling on Justice Wallace, Senior Circuit Judge of the United States Court of Appeal of the 9th District to make his contribution.  You have the floor.

JUSTICE WALLACE:  Thank you, Mr. Chairman, I want to apply the brilliant remarks of the initial speaker.  I thought he put his point over pretty well.  I probably will take a different approach to the problem before us.  I think we have to put the issue in the context in which it comes to judges, the desire for economic development and the hope for environmental and future resource preservation are in conflict.  Those conflicts have to be solved.  The conflict presents a choice to be made between two important values, economic development is fundamental especially in developing countries to improve its standard of living.  This usually requires outside investment and trade.  It's hard to reject the benefits of investment with so much poverty and so many starving children in the developing countries.  At the same time we have but one earth and our descendants for us and for our descendants it makes good sense to preserve it in its best form and resources for by our descendants.  The real question is how is this choice between relative important values to be made.  And that's the real issue I think that's been placed before us.  Who is to make the rules?  Dictator, even Benevolent dictators make laws.  Laws sometimes made by courts without any constitutional or statutory basis.  The question is who makes the rules.  And our principle speaker said, if judges do not develop them, who will?.  And my position is to look back to basic principle to answer this question.  The rule of law comes from two sources, constitution and statutes.  Both these evolve from the democratic process.  The constitution defines how a people are constituted.  Those who choose to stay or join are bound by the precepts in the constitution unless they are amended.  Statutes are adopted through electors who have been selected for the purpose. Again based upon democratic principles.  The rule of law rather than the rule of man is fundamental in a democratic society.  Now, how is the rule of law determined in balancing these two important virtues.  Resource development and preservation for future generations?.  These are essentially social value choices.  In my judgment, best left to the people through their democratically elected legislators.  A choice by a benevolent dictator, right or wrong, by our present view is still an undemocratic usurpation.  Similarly one must question a court’s announcing a right not existent in the constitution and imposing a rule by unelected judges, unanswerable to the citizens for what the judges presume to be the better social choice.  Is this the rule of law?.  I suggest to you that judges may have the power but judges might well consider the humanity to recognize the importance of separation of powers and the democratic principles which underlie our countries.  What then can be done to encourage decision-makers to adopt a proper balance between these two important social values?  This deals with what was discussed last night of capacity building.  I have two suggestions. The first is education and training of the legislatures.  We, strengthen democracy by strengthening the democratically elected decision-makers.  Obviously all countries do not enjoy effective democratic process.  But we teach the wrong principle by abandonment of their social decision- making role in favour of what we perceive to be an easier or quicker solution.  In this regard, I applaud you UNEP for its efforts in strengthening legislatures throughout the world invaluable assistance in 100 countries.  Second we should unite in building the judicial capacity of every country.  The rule of law has no practical value if an aggrieved person must wait years for a court's decision.  There are ways to improve the judicial process and we should work together to see that that happens.  For example in my country, the United States of America, our Chief Justice has appointed an International Judicial Relations Committee for Judges for the express purpose of a judiciary to judiciary interaction and improvement.  I serve on that committee and I can attest to its co-operative value.  Certainly we can work together in judicial capacity building by sharing ideas and resources and by developing meaningful programs to eradicate judicial corruption.  If there is an enemy of the rule of law today, it's far more than those who do the construction work.  It's those that sell justice and that is a point in which we can all unite and attempt to eradicate.  So my view is that the rule of law is where we should begin and that the rule of law is best observed through sustaining and improving the democratic process.  It may take longer than the non-rule of law process, but in the long run society and society's choices will be enhanced.  I do not disagree with the importance of environmental law.  I do not disagree with the importance of sustainable development.  What I do propose is that we do it in a democratic process ensuring and under guarding the procedures which make life worthwhile with countries with liberty, the democratic process.  I suggest, Mr. Chairman that, this conference could and I think should endorse the democratic principles and the rule of law, I think the conference should and could encourage education and training of the legislatures so that they can make these social choices in a way that will best benefit humanity.  And finally I suggest all judiciaries of the world could combine together to develop effective capacity free of corruption.  This I suggest is an approach that's worth considering.  

(Applause) 

CHAIRPERSON (Judge Koroma):  I thank Justice Wallace for joining the issues and putting them so starkly.  I don't think anyone would disagree with Justice Wallace that even judicial decision must be underpinned by the rule of law.  However, I think the debate or the argument is that judges in applying the law should interpret it in such a way that it responds, as it were, to requirements of social justice and sustainable development, but it must be underpinned, it must be buttressed by the rule of law.  As Chairman I am not going to take part in a debate seeing I will have the opportunity to do so and I believe judge Weeramantry will want to come back on that or the Distinguished Participants would also want to join in the debate.  But as I understand it, but notwithstanding, I thank you, thank you very much sincerely for joining the issue and putting them too starkly so that we can understand what we are talking about.  Before I open the floor, I have a couple of announcements to make.  In one of the papers presented by the delegation of Afghanistan, I think there is a misprint of title there.  The paper should be entitled environmental law in Afghanistan, not environmental day in Afghanistan.  With that out of the way, I have been asked to make the following other announcements.  We shall reconvene in the conference hall at 2:00 and not at 2:30 I apologise for truncating your break.  But we have a lot to do.  So we shall reconvene at 2:00 p.m. and not at 2:30 p.m.  Between 2:00 and 2:30 there will be the launching of the UNEP Compendium of Summaries of Judgments on the Environment, and on Environmental Related Cases.  Secondly, there will also be a launching of the UNEP/IUCN environmental law computer porter, so I think those are interesting events that you would want to participate in and to experience.  Having made those announcements, ladies and gentlemen, the floor now is open for your own contributions.  It was not going to be monologued but it was going to be a dialogue and it is now up to you to make your own contributions to give your own ideas as to how we can achieve the objectives of social development and social justice.  Who would like to start.  Thank you very much.  Could you kindly announce your name.  It would be helpful to the audience.  Thank you very much. 

JUSTICE DUGO:  I will speak in Spanish.  My name is Sergio Dugo.  I am a Judge from the Appeals Court in Argentina.  It's very interesting as judges with different legal traditions, with different religions with different cultures and with different working conditions to meet here together.  For the United Nations, it was very important to have so many judges together and for us, all of us as Judges very important to be able to speak to the United Nations. Because this answers something which happens normally, it is not something that judges can do as a rule.  Firstly, I would like to pay tribute to many  judges who can't be here.  Those judges who die day by day because they share our vocation because they have shared in our common destiny.  Many judges in Colombia very many, almost 5000 judicial agents have died doing their job.  Judges in Spain have died in doing their job at the hands of terrorists and certainly I am forgetting some judges in many other countries who do not have the luck we have today.  Judges, for example, or rather as judges I formally request that we pay them tribute by holding one minute of holding one minute of silence.  (A Moment of Silence Taken) Thank you.  When we are asked what judges can do for the environment, I think we can do a lot.  In very many countries, constitutions provide for protection of the environment and sustainable development, but we don't see this always translated into practice in our nations and societies.  I think that here proper judicial activism can be very important obviously as judges we can't create right sort of pronounce laws to our constitutions, but I think what we can do on the basis of rules which are established in most of our countries, in most of our constitutions is to take initiatives to ensure that environmental law has a practical content.  It happens many times that legislatures cannot or don't want to resolve these problems.  I always recall similar situations related to this matter.  For example, judicial activity in the United States which ended racial segregation, what happened the legislators couldn't or didn't know how to resolve this matter and something similar happened subsequently with regard to abortion.  You can agree or not agree with the decision, but I think translating judicial activity into real activism will help to ensure that environmental rights are defended.  If the Legislative or Executive branches act as they normally do, I think they need to get in touch with businesses for example which are often much more powerful than the State itself.  They have to establish relationships over a long period of time.  Let's imagine a business, a private business which is franchised to provide water for a whole country.  It's very difficult sometimes for those authorities, the executive or the legislative branch to control them if all the protagonists participating in the environment actually carry out the protection activities.  What's our advantage?  Well, we don't have any link to those actors or protagonists except circumstantially when we have a case before us.  So without any constraint upon our decision, our judicial career should not depend on the decision and accordingly we should be able to take it courageously, honestly and in an effective way.  I think at some stage we do have an advantage with respect to the other administrators of executive power and indeed with respect to legislatures too.  So as judges what do we need in order to do our job?  Frankly, on the basis of my experience, I think the first thing we need are judgments, all the judgments which may be handed down on a particular subject on the basis of other judgments, that is,.  And I think this is the information which we are receiving from this meeting and I think it will produce many results.  Secondly, we need further training as others have said, environment at problems very often are complex and require training which should be given to all judges which have to deal with these matters.  Thirdly, as a judge, I need this formally and I really do need it, this comes from my own feelings and convictions.  I think this is an opportunity to ask the United Nations to understand that we are going to be courageous and we are going to try and train ourselves, but we can't always have guarantees for doing our job properly.  Not all judges in the world have the sufficient minimum guarantees to do their job.  And sometimes we find ourselves in a situation where we are confronted with very powerful actors and in that sort of case, I think that this meeting is a very good opportunity to recall that the principles set out in Milan on Minimum Guarantees for the Judicial Branch or Minimum Guarantees whereby a judge may perform his functions independently, that appeal which came from the International Association of Judges the Universal Status of a Judge which is just a plan for minimum basic guarantees for a judge to perform his functions independently, they are extremely important and they should be alleviated to a level of a Convention because they are essential if we are going to deal with environmental matters.  And to conclude, I would request that the United Nations when it deals with these matters and explains them should make clear that when judges ask to be appointed for life, they it should be noted that they should have a decent wage, decent conditions.  I don't want to defend any particular privileges, but what we are defending is the right of a society to have independent judges.  Thank you.

 (Applause)

CHAIRPERSON (Judge Koroma):  Thank you, Judge Dugo for your very useful contribution.  I now give the floor to Justice Michael Decleris of Greece and then Justice Stein of Australia.  Okay Justice Decleris. 

JUSTICE DECLERIS:  Thank you chairman.  First of all I would like to say that I fully endorse what justice Weeramantry said.  With regard to the comments of Justice Wallace, I would like to remind him that the consent of rule of law does not have a procedural meaning on it, it has a substantive meaning as well, and is indeed ancient and unites us with the wisdom of the past.  Here we have these values which were revived in the modern times under the concept of constitutional or rule of law.  It must be said that after Stockholm and Rio the consent of the rule of law expanded so as to exclude the concept of environment and the concept of sustainability and in concluding my remarks I would like to answer him in the words of one great American justice, his compatriot, justice….  “Of course the judges apply the laws.  Of course the laws should be following the constitution, but what the constitution says, it is the judges who say that”.  And the judges are not benevolent dictators.  In fact the judiciaries is the least dangerous powers in the words of the late Professor Bickel.  Our only power lies in the authorities of our judges.

(Applause)

CHAIRPERSON (Judge Koroma):  Thank you, Justice Decleris.  I now give the floor to Justice Stein of Australia.

JUSTICE STEIN:  If I may just respond briefly to Justice Wallace.  He said as I understand it his eloquent words, that judges must not be undemocratic and make law because that is of course a matter for the legislatures.  My personal position is I have been a judge for 19 years in a common law tradition and that has included 12 years signature as a judge on a specialist environmental court in Australia and since then for some five or six years on the Court of Appeal.  In Australia we are very fortunate to have more than 100 Statutes which deal comprehensively with ecologically sustainable development and which direct decision-makers and courts on merit appeals, to apply core ESD principles such as inter-generational equity, polluter pays principle and the precautionary principle and biology.  We also have a system of totally open standing to citizens and NGOs to approach the Court to determine breaches or apprehended breaches of any environmental laws and we have a highly developed system of public interest in environmental law.  So that means that for me and other judges in Australia the task is much easier than perhaps for others because we have the tools to apply on environmental issues that face the Courts.  But having said that, we have a residual problem that quite often we have to determine by construction and interpretation the meaning of ecologically sustainable economic principles.  Particularly for example the meaning of precautionary principles, the extent to which public participation is provided, the meaning of intra and inter-generational equity and it goes on.  And we have to do the best we can with the rules of construction that we have had developed, in particular a purpose construction that looks to the objectives stated by the legislatures in their statutes.  To my mind, this is not being undemocratic, nor is it usurping the functions of the government and the Parliaments.  What we are doing is seeking to apply and interpret the legislation of the Parliament.  I do not believe that we are being undemocratic in seeking to do so.

(Applause)

CHAIRPERSON (Judge Koroma):  Thank you for your contribution Justice Stein.  It is interesting to know how well developed are Australia’s ecological statutes I think that is so for other participants here.  I know many of us have ratified or signed Environmental Convention, but I am not sure how much we have succeeded in interpreting such principles into our national legislation.  So that's very instructive.  Thank you for the information and your contribution as well.  Now, I have pleasure in giving the floor to Justice Albert Joseph Redhead of Saint Lucia, before that Justice Wallace would you like to respond please justice Wallace, so we can have the dialogue going.  Justice Wallace.

JUSTICE WALLACE:  I don't want to be misunderstood.  What Australia said is exactly what I am suggesting.  We interpret the legislation that's not undemocratic that's our role.  The question is who sets the legislation and that's the key point. 

CHAIRPERSON (Judge Koroma):  Thank you for that, clarification Justice Wallace.  I now give the floor to Justice Redhead of Saint Lucia and my apologies for interrupting. 

JUSTICE ALBERT REDHEAD:  Thank you, Mr. Chair.  I made the comment about what judge said.  He said development had two classes, the poor and the unborn.  I agree entirely, I respectfully agree with this.  He went on to say this is where the judiciary comes into focus, to hold the balance.  I ask the question, how can the judiciary hold the balance if there are no laws in place? I take for example the situation of the asbestos case referred to by the Chief Justice Chaskalson this morning in his address.  Take for instance transportation of hazardous waste passing through the Caribbean.  The home of the multi national co-operation as a fact is the developed countries who are powerful vis-a-vis the undeveloped countries.  There have been cries by the undeveloped countries to stop the passage of nuclear waste through the Caribbean.  These cries have been ignored because they are powerful.  The answer is quite simple.  It is obvious by way of convention or legislation, but the question is, are the developed countries willing to go further, that is the comment I wish to make.  Thank you. 

(Applause).

CHAIRPERSON (Judge Koroma):  Thank you very much for your contribution justice.  I expect and hope there will be response. I now have the pleasure of giving the floor to -- I will give it to Justice Barnard of Guyana.

JUSTICE BARNARD:  Thank you, Mr. Chairman, my comment will be in relation to justice …’s presentation where he urged that, that judges should perhaps make law in certain respects.  I was wondering how do you balance and achieve that in relation to enforcing private rights, for instance rights of contract between two parties.  In societies where such rights are preserve they are sacrosanct.  And I agree in relation to the larger picture of preserving are areas such as land, etc. for posterity, but then you have two competing claims.  The need to preserve private rights, perhaps based on contract and also at the same time the need to preserve land or whatever or the natural resources you have for the future and for the benefit of those yet to come.  There are some jurisdictions where this may not present a conflict, but there are others where there certainly will, if you regard contracts, etc. entered into by individuals as being sacrosanct and also that you should apply the laws strictly in relation to the rights of both parties.  I know this is not going to be an easy task, but should judges go out on a limb and forget the private rights of the individuals in the interest of the overall good or should you go strictly by what is the law in relation to preserving known private rights and forget the overall good?  Thank you.

CHAIRPERSON (Judge Koroma):  Thank you very much.  I suppose that is both a legal and a philosophical question.  I now give the floor to Justice Mensah. 

JUSTICE MENSAH:  Thank you, Mr. Chairman.  Mr. Chairman, listening to the debate or the discussions, I feel I should add my word of caution.  When we dwell as we rightly must dwell on the crucial role that the judiciary can play, not only in fostering the rule of law, but also in promoting the imperative goals of sustainable development.  I think we will do well not to give the impression that the role of the judiciary is in every case and at all time beneficial because we know that this is not the case.  I am reminded of the story of the famous or perhaps infamous English judge, Judge Jeffrey of the assize who in his usual disregard for the rights of people appearing before him pointed his stick at an accused person and said, "there is a scoundrel at the end of my stick," and, the accused person looked at him and said, my Lord, at which end are you speaking about?.  The judiciary may not be the most, may be the least dangerous branch and I had the great privilege and honour to study under Professor Bickel at Yale law school.  But we must also remember that the judiciary could be a very, very dangerous branch.  And, therefore, whilst we look at the role of the judiciary in promoting the rule of law and sustainable development, we must be candid enough to also recognize that there is an imperative duty on the judiciary to do this in a way which will achieve the results that we all want.  We have talked of independence.  It is important, the independence of the judiciary must be recognised.  But we must also talk of integrity.  And at least on this point I believe Judge Wallace has given us an important food for thought.  The role of the judiciary in all that we are talking about will avail us and the whole of society nothing if we do not apply the required measure of integrity to the judicial function.  And I would only want to add one other aspect and that is we have again been talking about training.  I think it is useful to talk about training, but we must be realistic.  Before anybody becomes a judge at the point that we are talking about, they must have received training both of the general kind and of the professional kind.  But training of the kind that is imparted from one source to judges is going to be a very small part of the training that is required.  Training of what is required must be self-induced and I think all justices, judges must recognize, especially in the field of environment and sustainable development, that we are talking of a field which is necessarily interdisciplinary in nature and we must ourselves try to keep abreast of the developments in the developmental process of the developments in law, of the developments in all the areas which can touch all sustainable development.  And, therefore, my suggestion is, when we talk of training we should always remember that charity begins at home and that for training to be effective, those who want to be trained must be willing to learn and to make the best use of all opportunities.  Thank you.

(Applause) 

CHAIRPERSON (Judge Koroma):  I thank Justice Mensah for his words of caution and wisdom and, of course, as you said, we are having this discussion, we are bound to have a wide range of views and we welcome his views as well and as well as the words of caution which he has offered us.  I now give the floor to Justice Donna of the Supreme Court of Israel.  You have the floor. 

JUSTICE DONNA:  Thank you, Mr. Chairman.  I want to comment that without peace and tablet, environmental issues are relegated to the sidelines of the countries discourse.  In Israel therefore we are familiar with the interlinkage between human survival and care for the environment.  Our judges understand that the healthy nature environment is necessary for the enjoyment of basic human rights, even the rights to life itself that we are sworn to uphold and secure.  We are hoping from an era of tranquility and peace upon the realization of this peace, we will have all in the region all the judges to establish a working infrastructure a quick one to maximize the use of  existing resources because in the region we lack resource, we lack specifically water.  So Israeli judges recognise that they will bear the burden of implementing that strategy.  A positive solution for the local scarcity of resources is closely monitored and administered by the strong judiciary of Israel.  Thank you.

CHAIRPERSON:  I thank Justice Donna for her contribution and I now give the floor to Justice Bagir Manan of Indonesia.

JUSTICE BAGIR MANAN:  I am having a problem with my voice.  Thank you, Mr. Chairman.  I would like to endorse what Justice Wallace stated about the branch of rule of law and democracy.  I agree with those principles.  Not only the problem who makes the laws, but the principle of the role of judiciary itself.  When a State or community without rule of law or democratic principles, it must be the law who should apply by the judiciary the law against the interest of the people.  Such laws are only representing the interest of the power or the interest of the small.  So how much important it seemed to me how much important that the principle of the rule of law and the procedure to make the law in the democratic principles, it could water down the content of law.  The law on sustainable development should be in the interest of the people.  The law should be of the people.  The law should be able to know how to create social justice.  And also I can say, without the rule of law, without democratic process, and society, the judiciary can play a proper role to guarantee to make verdicts that can protect the people’s interest.  Thank you.

(Applause)

CHAIRPERSON (Judge Koroma):  I thank Justice Bagir Manan for his contribution.  I now give the floor to Justice Amedeo Postiglione of Italy.  You have the floor. 

JUSTICE AMEDEO POSTIGLIONE:  Thank you, Mr. Chairman.  Just a request from the President of the Supreme Court of Russia, Mr. Lebedev with regard to a very important problem for me, namely, the integration of the judicial system, national system and international systems together.  If I understood him correctly he said that Russian judges of that great country have the power to directly apply international environmental law.  Is that true?  Or is it only true for international customary law on the environment or also for international conventions?, which is very important to know.  What are the conditions then?.  The reason for asking this question is that judges in each country are also open to law set up in other countries and the international system.  So I think it's very important for judges to have a strong awareness of the progressive development of international law for environmental protection.  Thank you. 

 (Applause)

CHAIRPERSON (Judge Koroma):  Thank you very much.  We have noted the point and I don't know if Justice Lebedev would like to respond, would you?  If you at any stage you require the floor, I will give it to you.  Now, I give the floor, if you could show your.

JUSTICE LEBEDEV:  Yes, of course, I was saying that international principles and roles and human rights and international conventions are an integral part of the Russian legal system.  And Russian judges base their practice also on international environmental practice too.  But I can speak about this in greeter detail if you want. Thank you.

CHAIRPERSON (Judge Koroma):  Thank you, Justice Lebedev. I now give the floor to Justice Peete of Lesotho.

JUSTICE SEMAPO PEETE:  Thank you, Mr. Chairman.  I come from Lesotho and as you well know Lesotho is quite small, landlocked.  Well, we are part of Africa.  Align myself with the words of Justice Mensah, I think our principles of Johannesburg should take note of the fact that in Africa today the Judiciary is usually regarded by the governments or politicians, we are regarded as meddlers in politics and now we are embarking on a new meddling on environment.  We should also take into consideration the fact that environment degradation goes along with economic development, and economic development involves Multinational Corporations in most instances usually they bribe their way through in small and developing countries like Lesotho.  Often we know that the members of the Judiciary worldwide are lowly paid.  They receive salaries of pittance.  I say this from experience.  So corruption is bound to set in.  The judiciary is going to be targeted and I would suggest here and now that in the principles of Johannesburg the politicians, especially of Africa, should recognize the essential role of the judiciary in the whole process.  And also, again, we should put in those principles, the essential role of the Civil Society.  So that we can change the negative societal attitudes towards environment.  Pollution we know is never serious in Africa

until it reaches fatal levels.  Thank you.

(Applause)

CHAIRPERSON (Judge Koroma):  Thank you Justice Peete and for those tangible suggestions.  I want to believe that they will find their way into the Declaration.  We by the way should also inform all participants and I think you were informed by the Chairman of the opening session this morning, Deputy Chief Justice Langa that we will be meeting in the course of the day to consider the Declaration and so if you have ideas that you believe should be inserted in the Johannesburg declaration, you are welcome to make them in the course of the discussion.  Thank you for those concrete suggestions Justice Peete.  I give the floor now to Justice Henry of Marshal Islands.

JUSTICE CHARLES NORWOOD HENRY:  Thank you, Sir.  The Marshal Islands like many of the countries represented here is an extremely small country population wise and a non-powerful country.  Recently I attended the Regional Judges Symposium in Brisbane, Australia, with Justice War…??? and Justice Stein and my presentation at that Conference echoed many of the concerns of Judge Wallace in regard to the role of the judiciary and judicial restraint and separation of powers.  Since that time, I have considered, reconsidered many of my earlier positions there are changes but I am still in favour of judicial restraint.  I am not a judicial activist so to speak, but I think Judge Wallace and those in favour of allowing the legislatures to go through the democratic process in this area need to realize that there are issues beyond and above those that can be the concerns of national legislatures.  Again, we have some very many non-powerful nations represented here and a handful of powerful ones.  And I think we need to remember the unequal bearing I think bearing the power between some of the nations of the world where we have powerful nations turning their backs upon the consensus in regards to things such as global warming or whaling and other environmental issues.  For example the Marshal Islands was the location between 1946 and 1956 of some 67 nuclear tests by the United States when the United States was the Trustee of the Trust Territories of the Pacific Islands created by the United Nations.  Our population is still suffering from radiation sickness.  We still have lost over 10 per cent of our land area to radiation effects.  The people of bikini and atolls have never been able to return to their homeland.  And so I think we need to remember in these areas that sometimes powerful nations have more bearing I think in power than third world nations.  Likewise I think we need to remember another issue when we leave things to the legislatures of nations, legislatures tend to focus on the present and many of the issues, as judge Weeramantry has pointed out, relate to future, unborn peoples.  Likewise, we are dealing with global problems.  This is the global judiciary.  The Global Judges Symposium.  And if we leave things to the legislatures of the United States or of Japan or of Germany or of Great Britain, we are really dealing with local solutions rather than global solutions.  We are dealing with national legislatures, national cultural situations, Multinational Corporations but we are looking for global solutions here.  So, in dealing with some of those issues, although judges should not normally be activists, making law beyond the specific case in front of them, I think we need to remember that as organisations in Symposiums such as this, which takes place immediately before the gathering of many world leaders here in just a few days, by making recommendations, by presenting position papers out of this Symposium, by International Convention and by other gatherings such as what we are accomplishing here, judges can influence and can be activists in this area.  I agree with Judge Wallace that within the confines of my court, I would not normally be making law in terms of international environmental issues.  But certainly within the confines of this Symposium and this room, we have an opportunity to do so. Thank you very much.

(Applause)

CHAIRPERSON (Judge Koroma):  I thank you.  I thank Justice Henry of Marshal Islands.  I know he has come a long way to South Africa.  I was acquainted, familiar with your territory during my days at the United Nations.  I know how far it was for the Committee of 24 to get to the Marshal Islands in those days.  So it is a welcome opportunity to know you and I also thank you on this occasion for your pertinent observations.  I now give the floor to Justice Karamanof of Greece, You have the floor.

JUSTICE KARAMANOF:  Thank you, Chairman.  It is a common criticism against the judge who apply the principles of sustainable development that we are activist and that in fact they substitute their own legal role and ideological preference to those of the elected legislature.  In my opinion, nothing could be further from the truth because we should not forget that after Rio, sustainable development is not an ideological preference any more but in fact it is the law and it is the measure by which statutes and by laws should be evaluated by judges.  Let us not forget in the sense that it actually protects if not directly the environment at least human life.  And these clauses have no meaning if they are not interpreted in the light of the principles of Rio and of Agenda 21. Let us not forget that this is not a novelty in judicial interpretation.  Let us not forget that human rights today, no one doubts that human rights are the law and I think no judge would hesitate to annul the statute that violates human dignity or human rights.  We should remember that human rights are judge made laws and United Nations made standards exactly as sustainable development is.  And the fact that the judges are not elected is not a deficiency or an emission of the political system but it was actually deliberately done for them to see further, in a broader way than politicians and apply those principles, especially principles of sustainability that I think today we are running out of time and we have to do it as fast as possible.

Thank you.

(Applause)

CHAIRPERSON (Judge Koroma):  Thank you for that reminder Justice Kazamarof.  We take the point that environmental principles no longer in the realm of ideological but they are parent of the corpus of international law.  In some cases as Justice Stein was saying, even of national law.  I think it is for us to bring up our laws so that they incorporate what we have undertaken at the international level.  I now have the pleasure of giving the floor to Justice Mohamed Jaffar Abdulla Qassim of Yemen. 

.

JUSTICE QASSIM:  I would like to speak in Arabic. I am going to speak about two points that have been raised today in the morning.  The first deals with the role of law in protection of environment and sustainable development and the relationship between the judiciary and sustainable development.  There is no doubt that this is a complex field and issue but I believe the role of the judiciary is governed by legislation. For the judiciary applies legislation. This legislation is enacted by the legislative power according to laws of the land.  And as the protection of environment and sustainable development has a penalty in nature when this law is interpreted differently we cannot apply Criminal Law to these laws and therefore we have to have a legislation to protect the environment.  This does not mean that the judiciary has no role, but it applies the legislation that is already there.  The second point is that I agree that judges should be trained in the field of sustainable development.  This is a new field.  Judges should be trained so that they can be able to deal with the issues of sustainable development.  I am going to give you a quick idea of the decisions, laws that have been established in Yemen and the environment in which they are governed.  Since by the geographical nature of our country, our country is a desert, we have extended beaches and coastlines which extend for more than 2000 kilometres.  There are laws for the protection of fisheries that allow certain times for fishing and certain times when fishing is prohibited.  And at the same time due to the desert nature of our country, we have scarcity of trees, we have laws that protect the trees and the plantation and penalties for those who violate this law and others.  Water scarcity is another problem we also have many national laws that try to protect water resources.  Thank you for your attention.

(Applause)

CHAIRPERSON (Judge Koroma):  Thank you very much for your informative contribution.  We are running short of time.  I would endeavor to give all those judges and participants who have requested the floor to give you time to speak provided in return you can try to be very, very short.  For the moment we have Justice Barnabas Samatta of Tanzania, Justice Khalifa Saadala Al Muhairi of the United Arab Emirates, Justice Kirpal of India, Justice Salmon of New Zealand and I have to summarize the debate.  So I hope you sympathize with me.  If you can promise me that you will be very brief, then I will give you the floor. Now I give the floor to Justice Samatta the Chief Justice of Tanzania.

JUSTICE SAMATTA:  Thank you, Mr. Chairman.  I sympathize with you so I will be very short indeed.  I have known Mr. Justice Wallace and I have great respect for him, but I would like to differ slightly with him on the question of judicial activism in the Third World Countries legislation tend to be very slow and they tend to give political matters priority over other matters.  In that case the Courts have a role I personally believe that if courts especially in the Third World where there are constitutions, they can interpret the constitutional provisions broadly, and can then from that step move forward and be very active in filling up the gaps.  The Supreme Courts of India and Africa among others provide the way in this direction and I think we can follow.

CHAIRPERSON:  Thank you Chief Justice for your contribution and for being so brief.  I now give the floor to Justice Muhairi of United Arab Emirates.

JUSTICE KHALIFA SAADALA AL MUHAIRI:  Thank you, Mr. Chairman.  I am also going to speak in Arabic.  Mr. Chairman, Distinguished Participants, it is my pleasure to make a brief presentation of the paper on the role of the judiciary which we presented for circulation in the Symposium.  I would like to present to you some of the most important measures and experience of the United Arab Emirates as they relate to the protection of the environment and the efforts by the United Arab Emirates to promote sustainable development.  The paper presented by our delegation will be translated, I hope, by the organisers, it was going to be translated into English but because of time we were not able to translate it into English in our country.  The paper deals with vital issues.  First of all, the legislative basis for environmental crimes from criminal point of view;  from the point of view of national legislation in the United Arab Emirates;  and the protection of the environment from the perspective of Islamic law and the way our country addresses sustainable development and this is achieved through several ways. First of all, the role of His Highness, the Head of State, and the efforts he makes to promote sustainable development as well as implementation of international and regional agreements and instruments which the United Arab Emirates is a party to, and the role played by the Non-Governmental Organisation in the field of environment as well as the institutions set up in the United Arab Emirates to protect the environment.  Again, we summed up in the outcome of our regional Symposium regarding the protection of the environment and sustainable development which was held in Abudhabi that we have to believe that God has given man many blessings on land, sea and sky and man, however, destroys and ruins these blessings.  Sometimes under the pretext of scientific development, sometimes under the pretext of making and using arms,  and sometimes under the pretext of free trade.  And I agree with all those who have spoken before me who said that we should train the judges in the field of the application of laws pertaining to the protection of environment.  We should all co-operate to have sustainable development for the coming generations.  Thank you.

(Applause).

CHAIRPERSON: (Judge Koroma) Thank you Justice for your contribution and for the information that your country has been undertaking in the efforts of sustainable development.  I now give the floor to Justice Papa Makha Ndiaye of Senegal. 

JUSTICE PAPA MAKHA NDIAYE:  Thank you very much, Mr. Chairman. Let me also express my thanks to Justice Weeramantry, the Former Vice President of the International Court of Justice for quoting sayings of Senegal who in fact encouraged me to come and participate in this gathering.  Its importance need not be demonstrated to you.  I would like to address myself to the notion of sustainable development, a notion, a concept which is of major importance today, major importance because it aims at reconciling the demands of economic, social progress, while protecting the common heritage and future of mankind.  Through its specificity, through its topical nature, this of course leads to a modification of relations of power both within and between countries of the world.  For indeed, environmental problems are not hindered by any borders.  But the main point is the renewal of the role of the judge here.  Their place, their role, their skills their status.  The judge is indeed called upon to act here and feels the need to act.  But it should be pointed out that the measure of the efficiency of his action will be judged on the political will shown by Heads of State and Government, by the scope as we said earlier.  The participation of the public in upholding the views that he sets forth.

In any case, it is no longer time for the interpretation of these words but to pass on to concrete action because judges who have come to this Summit on sustainable development, which is going to be looking at economic circuits and protection of the future generations, environment will indeed lead us to take a close look at the ways and means of this renewal of the Judge's roles in achieving that goal.  Thank you.

(Applause)

CHAIRPERSON (Judge Koroma):  I thank Justice Ndiaye of Senegal.  I give the floor now to Justice Adel Omar Sherif of Egypt.

JUSTICE ADEL OMAR SHERIF :  Thank you very much, Mr. Chairman.

Actually much of the issues that I wanted to talk about have already been covered by other fellow judges, so I just want to focus on one issue that is related to the judicial training.  My concern is, environmental law has been developed over the last few years especially as a result of continuous efforts of the United Nations and affiliated agencies.  And today to get great benefit of this, we have to incorporate international law within domestic law.  And the only way to do that is to have the judge who is able to understand and apply international law and then incorporate this within international standards and judges cannot do that unless you are properly trained and able to understand the whole mechanism.  We are judges.  We are having great problems with training on all levels and on all different countries.  The prevailing belief among us unfortunately that judges are Mister know it all, all of them, and it is very unlikely for them to accept training.  So I would suggest that we have to focus on this issue within our draft declaration and invite judges to take part in training and invite the institutions concerned to also play part in trying to promote the issue.  This will inturn provide the atmosphere within which judges would be able to be trained and accept their judicial training which should not be confined to national level but also to both regional and international level simply because environmental violation and environmental problem usually are transboundary in nature.  Thank you very much.

(Applause)

CHAIRPERSON:  Thank you, Justice Omar. I now give the floor to Justice Peter Salmon of New Zealand.

JUSTICE PETER SALMON:  Thank you, Mr. Chairman.  It is apparent to me that in a number of the countries represented here, or at least some of them, and perhaps more countries that are not represented here, the judges' position is compromised through a lack of guarantees of independence and a lack of proper pay and facilities.  And judges, of course, cannot play a role in sustainable development unless they can be truly independent.  That must require guarantees of independence in constitutions and proper pay and proper facilities.  I suggest that that must be the starting point of the Declaration emanating from this Conference.  (Applause) 

CHAIRPERSON:  Thank you Justice Salmon.  I don't wish to make any promise, but I would say that that has been taken note of and when we are considering the declaration, it will be given due consideration.  If you promise me you will be very brief I will give you the floor. You have the floor.  I am sorry I did not recognize your name.  If you can kindly announce your name.

JUSTICE KIRPAL OF INDIA??:  I am grateful to you to have given me this opportunity I will be very brief.  Exactly, I have been impressed by the speeches, I have been inspired by the presentation of Justice Weeramantry and Mr. Justice Wallace.  I note that a judge should not make law beyond acting upon the separation of powers, rather the judge should confine himself on interpreting the law and to act within the meaning of the statute.  But the question is, Justice Wallace also gave as one of the solutions as the training of the legislature, because of the lack of the training on the part of the legislature the judicial activism has played its role because the legislatures are not aware, they do not keep pace with the fast changing times of the concepts which need to be attended.  Therefore the judiciary is actively trying to fill the gaps.  But the balance has to be struck and the balance has been kept with regard to the judicial activism and the precise role to be played by the judges.  So in my humble view, the judicial activism is not negation of the rule of law or the principles which was enunciated by Mr. Justice Wallace, but it is necessitated by the need to keep with the situation which demands solution.  Thank you very much.

(Applause)

CHAIRPERSON (Judge Koroma):  Thank you very much for that able summary of the discussion.  I now give the floor to Mr. Corell the legal counsel for the United Nations.  He has asked for a one minute contribution.  You have the floor, Hans.

HANS CORELL:  Thank you chairman and thank you for your patience.  Just very briefly the exchange of views between Justice Wallace, Stein, Mensah and Henry.  I think it's very important that at the national level you have the legislature and the judges have to observe the law as I said in my intervention.  But when you come to a situation where you talk about the negotiation position and their relative strength of countries, you engage something else, namely, state responsibility.  So if the legislature is slow if the law is not up to standard in one particular country and the judge applies the law as it is, rightly, it might be a violation of international law.  And then it becomes a question of state responsibility where the States in question can take issue with each other before the International Court of Justice much as this is a very simplistic way of explaining, I just urge you not to forget that there are two layers of responsibility.  And then finally with respect to the conditions of judges, I think you should be very prudent when you draft your declaration here that you realize that a lot of work has been done here by judges in the past in the United Nations context.  I see if I can get those papers to you via the internet that you can refer to them in your declaration here because otherwise people would think that you are reinventing the wheel, that you can focus on the environmental aspects.  Thank you for your patience. 

CHAIRPERSON:  Thank you Hans for your helpful suggestion and what you are going to do for us in the future.  I give the floor to Judge Weeramantry.

JUDGE WEERAMANTRY:  Thank you, Mr. Chairman.  It's not that I really want to reply as such.  I agree completely with Justice Wallace.  But what I was trying to show was that there is so much of judicial choice available to Judges within the existing law, within the ambit of their judicial authorities and all the textbooks on judicial reasoning show quite convincingly what a tremendously large area this is though the judge might not realize it.  That is what I was trying to stress and say that though there are so many principles of international law and many of human rights which are woven into legal system automatically and all of that can be brought into play in this sustainable development enterprise.  I have no time to reply in greater detail.  What I said was entirely within the context of the rule of law and the democratic principle.

CHAIRPERSON (Judge Koroma):  Thank you, very much judge. And I thank you all for what I believe in my estimation has been a very interesting and rewarding session.  We were asked to prove or disprove that law has a role in sustainable development and I think it has been proved beyond all doubt, not only reasonable doubt that the law and the judiciary do have a role to play in achieving the objectives of sustainable development.  I would like to thank Justice Weeramantry and Justice Wallace for joining and raising the issues here because I think it was important that we should not have been singing as it were in unison.  I think if we wanted to make the debate interesting or the discussions interesting as you all succeeded in making it, it would be necessary that we have a divergence of views here and I think those views have been adequately articulated in a non-rancorous manner but objectively and, and I think at the end of the day we are bound to draw lessons from both sides of the divide as it were.  I come down on the side of the saying that we need not be ideological in our approach to sustainable development.  I believe that there is a panel play or the panel play of legal principles, legal principles which the judiciary interprets legislation in interpreting international conventions and can apply in achieving the objectives of sustainable development.  I think we must not forget as members of the judiciary or as jurists that the essence is justice and not law.  For example, you take my own institution, it is not the International Court of Law, it is the International Court of Justice.  Sometimes we lose sight of that, but the end should be justice.  But provided it is done within the confines in my view of the law established.  There is enough room within established law within international legislation for us to achieve the objectives of social development.  So I think we come down firmly on the side of the fact of the proposition that law has a role to play in the attainment of the objective of social development and, and I say thank you all for your contributions and the meeting stands adjourned.  We will meet again at 2:00.

(Applause)

(Lunch taken)

Launching of the UNEP Compedium of Judicial Decisions and the UNEP/IUCN Judicial Portal.  Chaired by Justice Guy Canivet, President of the Cour de Cassation, France, Chairman of the Session 3 of the Symposium.

MR BAKARY KANTE, DIRECTOR, UNEP (Launching UNEP Compediums of Judicial Decisions):    Thank you, chair. Mr. Chairman, his Excellencies, ladies and gentlemen, it is a very important duty before me to introduce today the three documents that represent an excellent bit of team work following the first compendium of related judgments. Beginning with volume one 1997, there is volume two of which we have the honour of introducing to you today.  His Excellency the Chief Justice of South Africa is the person whom we will be presenting these to.  We are running behind schedule.  But let us return. These documents of course will be distributed to you each and every one of you later.  They are important documents.  They are important documents because in the past first compendium was very, very useful.  Useful for judges, useful for students, useful for all who have taken interest in the legal aspect of the environment at field.  And the second volume was based on over 100 legal decisions, hence it will be an extremely important tool for your daily work in this field.  I think also use of our students in this field and anyone working in the field of environmental law. We have another volume which completes volume 2, the work of a colleague, in Spanish, this has to do with the Latin American region and this was achieved thanks to our colleague Ross San in a who is not present here today unfortunately but who carried out an extraordinary effort for Latin American judges. Obviously, Mr. Chairman, all of these documents will be translated into the six working languages present here.  These will be distributed at later date. Now with your permission, let me now proceed to hand these documents over to the Chief Justice of South Africa. (Documents handed over) 

CHAIRPERSON (Justice Guy Canivet):  Let me give the floor to Justice Stein who will now present the web site. 

Mr. DONALD KANIARU, DIRECTOR, UNEP:  Mr. Chairman, excellencies, ladies and gentlemen we come to the next element of our work which demonstrates co-operation as the Executive Director mentioned this morning between the World Conservation Union (IUCN) and the United Nations Environment Programme (UNEP).  Quite a while the Governing Council of UNEP asked that UNEP and IUCN integrate the information, the legal materials that they have so that they are available to the global community of nations.  Following that decision, we saw the need because IUCN in its early system has the biggest collection of legal materials available and UNEP in its system court had limited information basically international affairs, some national legislation and so on and we thought we should move together in this direction:  Shortly we realized that that would not be adequate unless we also integrated the Food and Agriculture Organisation (FAO) which also had its system and therefore the combination of the three systems into one was called ECOLEX which was immediately to be made available and to be worked on in a partnership arrangement and that arrangement kindly sponsored by the Dutch government with initial funding came into being (visible in the internet in www.ecolex.org), but we realized straight away that while we had a lot in terms of legislation legal materials and treaties we were lacking a very important window in this which was the judicial decisions and the purpose of this intervention is to demonstrate how that portal will work, how that need of sharing information clearly mentioned by a number of colleagues this morning, the Justice of Argentina and others could be realized.  Unfortunately, we have had a very useful partnership through the Chairman of IUCN Commission on Environmental Law Professor Nick Robinson who has provided us with a very important and timely decision that has ever been made, that he is aware of.  And so we think that partly UNEP and IUCN can continue to meet your need in judicial decisions through this judicial window that we are creating.  And so it is with my pleasure to ask my colleague, Professor Nick Robinson to come and explain this, all bound together demonstrating how useful it is for two organisations that have been friends, that have been partners over the years, can work together to meet a need such as we understand from you.

Nick.

(Applause)

PROFESSOR NICHOLAS ADAMS ROBINSON:  Thank you very much.  The co-operation between the World Conservation Union (IUCN) and UNEP goes back many years, but today we launch a new part of that participation in which we are pleased to invite every judge who engages in environmental decision-making to be a participant.  As you know, lawyers and law professors are busy publishing works, many of you have published distinguished works, but we live in an age of electronic communication now and the programme that Justice Paul stein will now explain to you on behalf of UNEP and IUCN is to create a tool for tomorrow that all the judges in the world can use.  It is a portal or an internet web site, a special electronic database which will post all of the environmental law decisions of any judge who wishes to have her or his decision made useful and known internationally.  A number of your courts such as the Courts in Brazil can post decisions almost instantaneously I have seen the courts where as soon as the Court decides the case it is available in a computer on every state.  This will give the same opportunity to all of you and I would invite now Justice Paul Stein to present this.  We have a small power point show.  But environmental law has been one.  UNEP has been training parliamentarians and lawyers and judges training executives in environmental agencies and it's a great honour for IUCN to participate with UNEP in the launch of this new portal.  Justice Stein, may I give the floor to you, please.

(Applause)

JUSTICE PAUL STEIN:  Chief Justice Chaskalson and thank you Mr. Donald Kaniaru and Professor Nicholas Robinson, Chair of IUCN on Environmental Law.  Sorry about the delay it was caused by the inevitable technological problem of a blown fuse and so far as we know none of the judges here are responsible for that.  It is a very great pleasure for me to launch the world's first ever Judicial Portal for and on behalf of UNEP and the IUCN environmental law programme.  In fact, I am very excited to be able to do this because I think it will have great potential for the judges all over the world who choose, we hope, to join in the portal.  You should have in front of you a copy of a fax sheet which attached to it is an application form which you may or may not want to refer to during the course of my remarks and I have available to anybody that hasn't got one additional fax sheets.  We go to the next slide.  These are some of the things that you will see on the fax sheet.  First thing I want to say is the portal has been designed to progress the efforts of UNEP and the IUCN to help create a global network of judges and of course it will be owned by judges and overtime judges will modify and improve on it.  So it is a beginning.  The portal will also contribute as Donald Kaniaru told us to ECOLEX which is the internet gateway to environmental law and the joint initiative of UNEP,IUCN and FAO.  The fact sheet has a lot of common questions that I get asked about the portal.  I will just go through some very simple things about it now without taking too much time.  Why has the portal been created?.  Well, because we want to see that there is a global network of judges that can contribute to this portal.  Not only decisions but discussions on aspects of environmental law with which they are concerned in their country.  The portal as I said was designed by UNEP and IUCN and I had a little input into that.  Next you see it says who places the information on the portal?.  That is important because it will be judges and their staff only that will place material on the portal.  It will be judges only who have access to the portal, so it will be a private portal and I think that's tremendously important. What information will the portal contain?.  Well, it will contain summaries of judgments, full judgments on the environmental law, it will also have opportunity for discussion forums which all judges can contribute, if they wish, and hopefully raise issues of concern to them so that they know that wherever they are in the world they are not isolated by themselves, but there are judges all around that they can share issues and problems with.  How will the judgments be used.  Well, they will also be used on the ECOLEX system (www.ecolex.org) so that judgments which of course are public documents will be much more broadly placed than just the judges.  I think I have already said that access to the portal will be by judges only and their staff.  And down on the bottom is says, how do I get a password?  We can just move to the next slide I can tell you how we can get a password.  So we have a web mistress Anni Lucaks who is in Bonn, Germany at the IUCcN Environmental Law Centre and if you just fill in the form which is an application for a password, you will find that attached to your fax sheets, and it will tell you everything you need do to get that password and the system will be live from the 1st of September, so only in a few days it will be live.  So you can submit your application for a password at any time infact, you can do it now even though it won't be until the 1st of September that the system will be up and running. And all the information that you need to know is on the application form.  So what will you find when you log on to the judicial porttal?.  I would like to show you what you would expect to find when you log on after the 1st of September. That's not the very best of slides, but it will show what will happen and if you see the red arrow on the left-hand side that is where you will first go.  You go to the IUCN and UNEP web site and the address is shown in the materials which you have.  And then you come to the environmental law programme home page and you will see the portal and that's where the red line is on the left.  You click on that portal and if we go to the next slide you will see what will happen. There you are.  You are in.  You have now reached the portal page.  Here on the right-hand side you see the red arrow, that's where you put in two things, your user name, which you will be given once you register, and your password, which you will obviously also be given, and that will get you inside the portal.  If I show you the next slide you will see what happens once you put in your user name and password.  So you have reached your own personal page.  I hope you can see that, it's not as clear as it might be, but that allows you to do all sorts of things, including if you wish to change your own password and to find out your own statistics about use of the portal.  But more importantly, on the right-hand side of that column you will see there are navigation bars and they allow you to enter other pages in the portal.  For instance you might want to make a search for a particular judgment and you do this by clicking on one of the various search options that are provided.  If we can have the next slide.  Now, this comes with an apology.  When you go to search for a judgment, you will find the flag of every country in the world.  Unfortunately, whilst South Africa is there and I see Australia and other places, at the moment not every country that is represented in this room has its flag there.  But I am able to assure you and promise you that by the 1st of September when we start operation every flag of every nation will be there.  So you just click on your flag and you collect by country and by doing that you will be able to access a brief summary of all the judgments that are on the portal for that particular country.  Can we go to the next slide, please?  This will just give you an example.  You can also do judgments by name judgments if you know it or by date or key words.  For example if you want to see any judgment that is involved with the precautionary principle or inter-generational equity, you can search by those key words.  In fact any keywords and you will then get a brief description of every judgment on the portal in which those words appear.  If we can have the next slide we will give you an example.  Again, I am sorry that's not very clear, but what it is it's a thrown out judgment from my country called red bank power which was a case in the land and environment court in Sidney which concerned various ecologically sustainable principles, including the precautionary principle.  The first thing you will find is a brief summary of that case and any other case which include a reference to the precautionary principle.  If we can have the next slide, please.  Of course, if you want to know more about any particular case, you can obtain a longer summary and.  And if you want to you can obtain a full copy of the judgment, assuming it's been up loaded on to the system.  And this also gives you the opportunity of participating in making comments in the next slide.  You see, it says post a comment and on that same page that you see the judgment, so you may have the option, if you wish, of making a comment.  And the comment will go to all of the judges who log onto the portal and they can respond to it.  The comment can be anonymous or it can be in your name.  If we can have the next slide, please.  This is important.  This is how we go into build up, we hope, a very large data bank of environmental cases from every country in the world.  If you have a judgment that you wish to include in the portal.  You simply click on submit new court decision and this page will appear and that provides, we think, fairly easy to follow instructions and format as to the information you need to include to allow you to attach the full text of your judgment in P D F format.  Once you then hit the send button all of this would be immediately included in the portal for other judges right across the world to share with you. If we can have the next slide, please.  This is another aspect of the portal which we have created.  It is a discussion form.  Any judge can participate in any discussion, that is currently going on between judges, or you can create your own discussion forum and we give a couple of examples, perhaps customary law, perhaps standing, and the judges can then engage right across the spectrum of the world in a discussion about the latest developments in any particular area of environmental law.  There is no limit to the number and the diversity of discussion forums that can be established.  It is entirely up to the participating judges.  So if we can go to brief closing comments.  You may be able to read that.  It was, what happened to me in July of this year when the portal was demonstrated in my judge's chambers in Sidney and I was able to make some input into it, which has been taken into account and the portal has been continuously developed until it will be launched on the 1st of September 2002.  So I came to the conclusion and I hope that you will agree that this site will become a very valuable tool for judges from all around the world who are interested, in environmental law.  It will enable judges to contact each other and to exchange information on aspects of environmental law which is relevant to their decision making.  It will also in time build a world wide data bank of vital cases which will be available to all judges.  I think it is a very exciting concept.  It will take time to develop into a useful tool.  It will require co-operation of judges around the world who are willing to participate in it and to contribute towards it, but I think that it has absolutely enormous potential to help us in our every day work.  And I command UNEP and IUCN Environmental Law Centre for what they have achieved in the development of this exciting portal.  Thank you very much, indeed.

(Applause)

