SESSION 3 – NATIONAL ENVIRONMENTAL GOVERNANCE AND THE ROLE OF LAW

CHAIRPERSON JUSTICE GUY CANIVET (President of the Cour de Cassation, France):  Thank you for that presentation both of the compendium and the internet site.  Essential tools for judges to on international law.  So this then was a perfect introduction to the meeting this afternoon.  To begin, I would just like to say dear colleagues that I am very grateful, the French Court of Cassation is honoured to have been invited to the Global Judges Symposium on Sustainable Development and to have asked me to preside over this Session on National Environmental Governance and the Role of law.  French jurisdiction like many others attach the highest importance to this debate.  So what we have here is representation with a view to taking part in a raising awareness exercise concerning the willingness to put these decisions on sustainable development into practice.  We as French Judges are convinced that the balance between development taking account of the planet's ecological instruments and the maximum use of resources, combating inequalities, eradicating poverty, all to be seen in the context and as an extension of human rights.  These are the most important activities, the most innovative activity to be noticed in years to come.  In France as is elsewhere, many decisions have already been taken by higher courts, by administrative or judiciary bodies to administer environmental law.  But those decisions, in my personal view, are just the beginning of considerable judicial precedent that will design our system in the future.  The question of sustainable development, as many have already said, is to bring together all debates of law, international, public law, international private law, comparative law and as was said this morning, the philosophy of law too, to contribute to the emergence of universal, legal values, a sort of common law for sustainable development.  These legal instruments should make it possible in different jurisdiction within the limits of authorities and separation of powers and we do not want to get into that debate, to make it possible for mutual recognition of decisions and accordingly to ensure application in countries other than those where those sentences have been handed down.  To bring these decisions into line, to ensure that the convergence by interpretation of law or indeed by construction, harmonization and effectiveness and national and international law on sustainable development.  In order for those conditions to emerge and once again taking account of the different jurisdiction and in their respective areas, it's clearly necessary for judges whose states have means to organise such procedures to allow the implementation of sustainable development of law in terms of environmental governance.  Therefore, it is essential for States to fulfil a number of conditions.  The first has been mentioned at length this morning, so I don't think it's really necessary to get back into it in our debate, each State should be given an independent judicial authority, independent of the political authorities, but also independent of all private in order to be sufficiently strong to hand down its decisions, not only to the public authorities, but to the most powerful private interest too. It is also necessary for States to organize competent informed bodies to produce judges who are well aware of environmental law.  It is also a need for individual and collective action on constitutional law, public law, private law and criminal law, making it possible for ordinary people to ensure that justice is administered effectively.  In particular, it is necessary for States to create or allow to be created procedures making it possible to control and verify the legality of decisions taken on environmental matters, but also actions which will make it possible for ordinary people to oblige the State, to take positive action on environmental matters.  As was said this morning, the principles of sustainable development go much further than private interests, so it is also necessary to see recognition at the national level of the general nature of what can be protected under sustainable development and environmental law so that public agencies can be set up, for example, among these we can refer to the Prosecutor's Office here who could ensure that such laws are applied.  But lawyers and counsels also have to be properly trained on environmental sustainable development law and ordinary people have to be well informed of their rights and these actions and that they can have the necessary legal aid in order that they can undertake such actions.  So these are the various ideas I wanted to open up before giving the floor to Justice Charles Gonthier of the Supreme Court of Canada who will present an introductory report to be followed by Justice Zhang Jun, Judge of the Supreme Peoples Court, China, Justice Muhammadu Lawal Uwais, Chief Justice, Supreme Court of Justice, Nigeria and Justice Jahaz Hanna Salim Halasa, Judge of the Court of Cassation in Jordan.  So Justice Gonthier, you have the floor, sir. 

JUSTICE CHARLES GONTHIER:  Thank you, Mr. Chairman.  Sir, distinguished delegates, ladies and gentlemen, it is indeed a great honour and opportunity for me to be part of this extremely important and timely symposium on the eve of the upcoming World Summit of Sustainable Development.  I speak to you with a background of the crucial underlying realities so ably stated this morning by Mr. Justice Weeramantry.  I also speak to you to elaborate perhaps on certain of the ways which the Chairman of this session has just outlined.  I should note that of course in this brief presentation it is not my place to provide a survey of all systems of national environmental governance.  The countries of the earth are as diverse as the different species in an ecosystem.  With this in mind and with great interest in the world's different legal traditions, I very much look forward to the comments of my colleagues on the panel.  Having been a member of the Supreme Court of Canada for some years my presentation will rely mainly on the experiences of my Court and my country, experiences which spring from both the common and civil law traditions.  I hope to not only identify some general themes within my discussion, but also be provocative enough to inspire comparative comments and debate.  Environmental governance and the role of law are challenges.  Environmental governance as a starting point raises several questions.  Governance of what?  By whom?  And for whom?.  What is environmental governance?.  National environmental governance can be described as the regimes including principles, institutions and participatory mechanisms which ensure compliance with the national environmental laws and standards.  Seen broadly, it is also about the setting of national goals, the rules which achieve these goals and the people who make it work.  Good governance is not simply about respect for the black letter of the law, but also about faith in the rule of law itself.  Fundamentally, governance is about people.  It is underpinned and bolstered by broader social recognition of the importance of environmental values and a spirit of solidarity, or as I put forward in Montreal, “fraternity”, being reminded of article 1 of the Universal Declaration of Human Rights, all human beings are born free and equal in dignity and rights.  They are endowed with reason and conscious and should act towards one another in the spirit of brotherhood.  According to the World Resources Institute, environmental governance including compliance and enforcement can be weak due to ineffective and inefficient institutions, unrealistic environmental standards (regulatory and management frameworks), weak judicial systems, limited participation of local communities and the public, and lack of technical capacity.  These problems are exacerbated by poverty and as such may be particularly relevant for developing countries.  While the law is only part of the broader environmental governance system, particularly on the national level, it has a role to play in addressing all of these challenges.  The next question is governance of what?.  This is not a simple question.  Governance of the environment itself is of course, almost impossible.  Even if we had full scientific certainty about the nature and extent of most environmental problems, nature is extremely complex and powerful.  The environment itself is actually the sum of many natural and human made characteristics, from rivers to mountains to production such as pollution to desertification or deforestation.  Each problem requires its own set of solutions, complete with rules which must be followed.  When we speak of environmental governance we really mean the governance of human affairs as they affect the environment.  This governance is a daunting challenge, but the role of law is clearly quite significant within it.  Put simply the law can provide instruments to ensure that humanity moves forward in the way that is respectful of the environment, a way that may be sustained overtime.  National environmental laws can contribute to the goal of environmental protection and further in conjunction with social and economic laws can ensure a commitment to sustainable development.  This happens through incentives, inducements and by recourse through authority.  But at the heart of environmental governance lies several paradoxes thrown into sharp relief when we consider the role of law more deeply.  First, environmental challenges and opportunities come from many different aspects of human society.  They cut across many economic and social sectors, health, agriculture, energy and natural resources to name but a few.  Such a complex set of issues requires not one, but essentially many problem based solutions.  Most environmental law and jurisprudence are as such all over the map.  They address clusters of issues as climate change on the one hand to biodiversity and ecosystem restoration on the other.  The solutions are tailored to the problems at hand leading to a complex multi-sectoral web of laws all related to the environment.  Second, the environment itself knows no borders.  The environment is global in terms of the planet earth, but also fundamentally local, each small creature operates as a microcosm.  Therefore ecosystem boundaries rarely map to political jurisdiction.  However, most current environmental laws are national.  In a federal system such as Canada, they are even sub national.  National environmental governance is part of international governance, environmental governance and it encompasses local environmental governance.  Much more need to be done to strengthen the effectiveness of all these levels.  As recently observed by the World Bank, over the last decades the pace of economic globalization as outstripped the development of political institutions necessary to manage its environmental impacts at local and global levels.  While it was necessary to govern the environment at the national level, it must be done in the manner that reflects the shared responsibility, one which others depend upon as much as does the country or community doing the governing.  When we consider national environmental governance, we must take into account these challenges, both of overlapping institutional mandates and overlapping scales.  These paradoxes come from differences between the environment itself and the way human society govern their activities which impact on the environment.  This brings us to the next question, who carries out environmental governance?.  As we will discuss here, this question is also challenging.  In most countries, as suggested by the topic of this question, it is the national Government which is the main actor.  In countries such as my own, this responsibility is shared with provincial or sub national units down to the municipal level.  But governance is also much broader than simply different levels of Government.  Increasingly environmental governance is done by industry in the new ways that they conduct their affairs, by Civil Society organizations in the protests they make, and the projects they do and by each and every individual.  The law plays a special role in this changing state of affairs and the law can also facilitate access by all individuals and interested sectors of society (major groups in the language of Agenda 21).  This raises the final general question, for whom is environmental governance done?.  Many actors, particularly the major groups are relevant and interested parties in determining how humanity will impact upon our resources and the ecological communities of which we are members.  In short, environmental governance is everyone's business.  It depends on access to information and legal redress for those members of the public who are willing to participate in its functions.  Now, I simply observe that the law can provide the back bone for a democratic transparent and accessible system of environmental governance and that increasingly, legal rights, including legal standing, are being granted to citizens whose environmental concerns require them to seek information or access to environmental justice.  But a further moral obligation also exists, that of the need to protect and stand in solidarity with the interest of those yet unborn.  Sustainable development is concerned not just with the present, but with the future, and seeks the achievement of a healthy environment and society that will continue to maintain and renew itself. Fundamentally, human activities with regard to the environment must be governed for these future generations not only of humans, but also for the broader living communities of which human beings form a part.  The role of the law in this undertaking is not just important, it is crucial.  Just as law can protect the interests of un-named heirs, or minority shareholders, so can the law protect the interest of future generations.  But it must be based on serious, efficient systems of environmental governance, with the participation of all interested parties and it must serve to protect the interest of the future without compromising the needs of today.  National environmental governance systems can address these considerable challenges.  Certain trends which have become subject much debate in the World Summit for Sustainable Development and in which the law place a key role can be observed.  In particular, I would like to address three.  First, increasing participation and accountability for environmental performance.  Finding ways to involve all actors, including Governments and industries and individuals and hold them accountable for their environmental performance.  Second, ensuring that authority is placed at the right level, locating authority and capacity for environmental governance at the level closest to those affected where possible.  Third, developing innovative relationships and institutions for environmental governance, shaping more effective dynamic principles and institutions to address the environmental challenges of a globalizing world, and promote sustainable development more broadly.  At the center of these trends toward improvement are our Courts and our judiciaries.  I will address each of these drawing upon examples from the Canadian experience.  First then, participation, the protection of the environment as everyone's business.  The environment concerns individuals and their lifestyle choices, companies and their ways of doing business and civil society organizations, as well as Governments and the judiciary. Governance however is not just institutions.  It is about people who commit themselves, people who dare to become involved in issues beyond their own needs.  This national environmental governance has an essentially procedurally component.  If it is open, transparent and participatory, based on the full access to information and justice, which underpins effective public participation it has more chance for success.  In Canada the Access to Information Act provides “access to information and records under the control of a Government institution”, including information pertaining to environmental matters.  In the Friends of the Old Man River Society, a civil society organization initiated a private prosecution invoking federal guidelines to stop a large dam from being built.  In general terms, the guidelines required all federal departments and agencies with decision-making authority that any proposal potentially having an environmental effect on an area federal responsibility, be initially screened to determine whether it may give rise to adverse environmental effects.  If this was found to be the case, a public review by an independent environment assessment panel was to be requested.  Our court held that the Guidelines Order was valid and imposed compliance on the Federal Government.  As regards access to justice in addition to traditional recourses by way of criminal and civil proceedings, the Canadian Environmental Protection Act allows individuals to have public investigations initiated whenever an offence has been committed under the Act.  Also, under the North American Agreement on Environmental Co-operation, individuals and Non-Governmental Organisations may make submissions to the secretariat of the Commission for Environmental Co-operation where a party to the agreement fails to effectively enforce its environmental laws.  Class actions may also offer an important avenue to bring before the Courts claims based on the environmental protection regime.  Our court recently recognized this.  Of special interest as an example of compendious legislation is the protection of environment in the Bill of Rights of the Province of Ontario which came into effect in 1994.  It establishes a Registry in which a peer proposed registration policy, regulation and other legal instruments as a means of notifying the public and allows the public to appeal the issuance of permits to an environmental appeal board.  It also creates an environmental commissioner appointed by and reporting directly to the legislature with a broad mandate to overview governmental action.  It empowers any two persons who request investigations or request review or initiation of policies, to take legal action to protect public resources.  It protects employees from reprisals from employers for reporting environmental breaches and imposes personal liability on offices and directors with possibility of imprisonment of up to five years with sentencing guidelines.  The second matter I wish to draw attention to is the fact that environmental governance comes within many jurisdictions and involves many jurisdictions.  Subsidiarity – Environmental governance in and between many jurisdictions.  It is a shared responsibility.  It may be global, but much of national environment section is actually shared between national and sub national levels of Government.  This requires clarity between the different levels of authority and in terms of jurisdiction.  It also requires co-operation between the different sub national levels when environmental issues under their jurisdiction transcend boundaries.  In international debate this notion is often referred to as a subsidiarity, decision-making ought to be kept to the closest level possible to those affected as is consistent with effectiveness.  This concept has recently gained considerable recognition in the European Community.  A related concept, that of building good relationships between the different sub-national jurisdictions has also become very important in the Canadian federal structure.  In Canada, the environment is a diffuse subject that cuts across many different areas of constitutional responsibility.  The environment falls under the jurisdiction of both provincial and the territorial Governments each of which has an environmental authority of some kind, and the federal government as well mainly through our Ministry of Environment.  Perhaps my colleagues on the panel have similar architectures for environmental governance in their countries.  In Canada this shared jurisdiction has generated controversy on occasion, and our court has been called upon to offer clarification.  In the Crown Zellerbach case, it was held that certain environmental matters such as dumping of substances in inland bodies of water were “matters of national concern” and as such could fall within the jurisdiction of the Federal Authorities.  It was held that marine pollution, because of its predominantly extra –provincial as well as international character and implications, is clearly a matter of concern to Canada as a whole.  Even more recently, in the Spraytech v. Hudson case a municipal by law limiting the use of pesticides was upheld by our court recognizing the matter as one of shared jurisdiction with federal and provincial authorities.  It was found that the by law in its preventative purpose embodied international laws “precautionary principle”.  Thus national environmental governance is actually both finding the appropriate levels of jurisdiction over the environment and it was also about co-operation between those different jurisdictions, especially in cases of overlap.  The third is Problem-Based Environmental Governance.  In addition, as I have already mentioned, environmental governance involves many different problems and laws that have been specifically designed to address those problems, while these may actually connect to further issues.  This requires environmental governance, and courts, which can help to clearly define the environmental issues in question, and help to sort out which sectors and problems are involved, as well as how they relate to each other.  Our court has addressed the need for a level of specificity in legislation, but also the generality that is required in defining the object of an environmental law.  The law must show flexibility in these matters.  When environmental protection may be justified in choosing broad legislative language adapted to the objects which are being pursued.  Courts play an important role in reconciling economic development with environmental protection as we have already heard several times today.  They are also the forum which victims may address for the protection of their rights and the repair of the damages they suffer.  It is a matter of partnership, yet the need is for a carrot, not just a stick.  Much of environmental protection was originally founded upon public outcry, leading to new laws and occasionally the intervention of the judiciary to help interpret and develop these laws.  This trend is even more clearly observed in the jurisprudence of the United States. But litigation is only one answer and leaves much to be desired, particularly for the more complex questions of today, partnerships are needed between all actors.  This concept of partnership is an essential aspect of the World Summit for Sustainable Development discussions next week and indeed I have been informed that many civil societies, private sector and Government led initiatives will be launched in the days to come.  These voluntary initiatives are founded upon mutual commitment to common goals and usually have monitoring and dispute settlement procedures built into them or recourses to authority.  Canada’s National Office of Pollution and Prevention has recently developed an Environmental Performance Agreement with companies and other departments of the federal department and provincial agencies to harness the forces of competition, innovation an entrepreneurship to make the environment cleaner and safer.  This policy framework is a new architecture of environmental management that is based on partnership, knowledge and incentives. Due to their flexible nature, Environment Performance Agreements can address a wide variety of environmental issues such as reducing the use and emission of selected pollutants, including substances deemed toxic under the Canadian Environmental Protection Act;   Advancing product stewardship;  Conserving sensitive habitats;  and providing for remedial action where project monitoring indicates a need (eg. After an environmental assessment) or where environmental effects monitoring associated with an ongoing operation shows a similar need.  Initiatives have been taken in several other countries and I am sure mention of these will come up in our discussion, but beyond enforcing the agreed conditions for such joint ventures and ensuring the level playing field, the law can play a further role.  The law can support and encourage responsibility from different levels of Government, as well as from the private sector and individual citizens.  For example, each Government department at the federal level in Canada is now responsible for preparing a sustainable strategy.  And outside Government, the Dow Jones I am told created its sustainability index which ranks companies on the basis of environmental performance where they invest information of the public and investors.  I would like to close my remarks by referring back to the importance of fraternity as expressed in the Universal Declaration of Human Rights and our responsibility towards our future generations.  Fraternity is at the heart of sustainable development.  It calls for not imposing solutions determined only by one's own agenda, rather than regard for the needs as experienced and perceived by the recipients.  Where there is no fraternal impulse in the development endeavor, there is no true understanding and commitment to the problems of those in need.  A longer term view must be based on solidarity, founded upon respect for the interest of future generations.  A moral approach might even suggest that what we do is always under fiduciary duty of some kind to manage the planet for the needs of future generations.  We as judges are faced with the needs of those who are affected by the environment.  We are well accustomed to consider the long term consequences of our decisions through carefully weighing the implications of our reasoning, for both the case at hand and for the future development of the law.  As such we are well placed to support and encourage stronger and more effective national environmental governance in keeping with the principles and laws of our countries.  The international aspects of this agenda will be discussed on subsequent panels, so I have confined my remarks to a consideration of challenges and trends for the role of law in strengthening national environmental governance.  Each country, and enhance each system of environmental governance, has a responsibility to change course toward more sustainable development in developed and developing countries.  Several developed countries and also many developing countries have seriously taken up these challenges and are developing innovative approaches.  Their judiciaries have played a key role in many respects providing an impartial balancing of priorities and also a realistic long term perspective and we are today in a country where the judiciary has given us this example.  For many countries; however, there is still far to go in this respect and we face many further challenges.  However, with compassion and co-operation in this adherence to the spirit as well as the letter of the law we owe it to our children to try.  Thank you very much.

(Applause)

CHAIRPERSON (Justice Guy Canivet):  I would like to thank Justice Charles Gonthier for that extremely interesting presentation on the wise management of the environment drawing philosophical conclusions on the basis of solidarity and protection of the interest of future generations.  You have given us much, the constitutional framework in order to include all of the appropriate actors the roles you have described, the legal framework on the basis of the principle proximity, as well as subsidiarity.  You have defined the objectives, the tools and we thank you very much for that series of ideas.  We now continue our discussions with Judge Zhang Jun, Vice President, of the Supreme Court of China, you have the floor sir.

JUSTICE ZHANG JUN, Mr. Chairman, distinguished Chief Justices and Judges, ladies and gentlemen, good afternoon.  I feel honoured to take part in this Global Judges Symposium on Sustainable Development and the Role of Law.  On behalf of Mr. Sherry, the Chief Justice and the Peoples Court of China.  Please allow me on behalf of the Chief Justice to make a brief speech on China's issues relating to development and protection of the environment and legislation.  During the course of yesterday I was very privileged to have engaged in a short discussion with Judges and Chief Justices from other countries as well.  They visited China during the past year and there are still other judges who have never been to China and therefore would not know much about laws that govern as well as the judicial activities.  When it comes to legislation the Chinese activities correspond to those questions that I will address allow me to open our eyes on this.  What I am going to present to you may be only a summary, however I hope this summary will enlighten you on the theme national environmental governance and the role of law which is our topic this afternoon.  China has been carrying out the modernization drive with a huge population and a relatively slow and backward economic development and science and technology level.  For that reason our Government attaches great importance to Sustainable development knowing that economic development is one of the most important aspects in improving living standard of the people.  Since the beginning of the 1980s, China implemented a series of policies, laws and decided to set environment production standards as a fundamental State policy, the Chinese Government has promulgated laws and regulations i.e., seven environmental protection laws, with sentences and protection standards and over one hundred laws.  Meanwhile the Chinese Government is always promoting international environmental law, and has ratified or acceded to over 30 Multilateral Environmental Treaties.  Enforcement of China's environmental laws is mainly carried out in ordinary courts.  Judges try cases either in the criminal, civil or administrative court depending on the category of the case.  These Judges have received systematic training on environmental protection, criminal, civil and administrative laws and are well trained professionally.  Considering the practical possibility that the victim of the case does not necessarily constitute a special group the Chinese law of civil procedure provides for the implementation of representative litigation.  This is provided where the number of people involved is uncertain as to why the Plaintiff lodges a single complaint when the case belongs to one and the same category.  This practice while fully taking interest of the environment and victims of the environmental pollution in view of the fact that the victims of environmental pollution as common persons or citizens may find it difficult to collect the relevant evidence.  China's judicial interpretation provides that in dealing with such a case, the burden of proof will be shifted from the plaintiff to the defendant.  The Criminal Law as amended in 1997 provides that the damage in environmental resources is punishable under the law.  A number of criminals have been convicted for violating this law.  In one Case where the criminal law was applied a Public Court handled a major criminal case of environmental pollution by a New Paper Making Mill.  Yam, the Defendant was the sole investor of the Mill that discharged water that contaminated rivers and other waters that flows into the village.  This resulted in the contamination of Northern Water Supply System the interruption of water supply for three days.  The judge convicted Yam the investor as guilty and sentenced him to a two years imprisonment while reiterating that environmental pollution is also a crime and is punishable under the law.  In April this year, there was another case involving compensation of civil charges even though emissions were proved to be standards set or rather within the limit.  The case involved farmers whose scallops and fish died in great numbers.  The Defendant which was a Chemicals Corporation Limited company failed to prove that a discharge of polluted waters did not reach the breeding waters, and instead argued and proving that it attained limits set in the emission standards.  It was held that the Defendant is not liable for civil compensation on the account of the actual pollution damages but rather an administrative punishment was awarded according to the law.   This made the Media refer to the trial as the first case where a defendant was held for civil responsibility in the form of judicial judgment.  It was regarded as an important master in the process of the rule of law.  That made a creative contribution to the course of interpretation.  From 1998 through 2001, Chinese court had handout a total of 21,015 of cases (criminal, civil and administrative) at an average gross rate of 25.3 per cent.  It is our firm conviction that along with economic development and social advancement and in particular in view of the fact that the symposium is going to produce among the judiciary paper practitioners of the Global Judges Symposium this will play an ever more important role in the overall enforcement of law and regulation to protect and promote sustainable development.  This will also be crucial for enforcing the rule of law in the interest of promoting environmental, protection and sustainable development in China.  Thank you very much.

(Applause)

CHAIRPERSON (Justice Guy Canivet):  Thank you for introducing the Chinese experience.  You emphasized the legislation in the People's Republic of China in the field of environmental law and I think you said that this would give rise to a debate on the rules and merits of Criminal Law based on examples of how that practice might be followed.  I would now like to call on the next speaker, Justice Muhammadu Lawal Uwais, Chief Justice, Supreme Court of Justice, Nigeria. 

JUSTICE MUHAMMADU LAWAL UWAIS  Thank you, Mr. Chairman, the topic that is being considered is national environmental governance and the rule of law.  I have already written about the situation in my country Nigeria and I realize I am only qualified to speak about my own country.  I am qualified to speak about any other country.  So what I intend to do, since the paper has been circulated, is simply to give a summary of what the paper contains.  I have stated there, that there are three major pieces legislation in Nigeria that apply to environmental protection.  These are the Land Use Act of 1978 which preceded the adoption of National Policy on Environment in, 1989.  As the name of the act indicates, the act is concerned with the use of land for whatever purpose, whether be it farming or development.  The second legislation is the Environment Protection Act of 1989, which is concerned with the protection of environment in general.  And the third legislation is the Nigeria Land and Decree of 1992.  Under the Environment Protection Act, an Agency was established which is called the Federal Environment Protection Agency.  It is charged as its name indicates with the protection of the environment.  The role of these laws is not only to create awareness and certainty, but also to control the use and misuse of the environment.  Infringement of the laws is sanctioned either in court or by private action by individuals whose rights have been or are going to be violated in relation to possible damage, although this exercise of right is yet to be fully developed. Mr. Chairman, that is all I wish to say on the paper which I have submitted.  Thank you. 

(Applause)

CHAIRPERSON (Justice Guy Canivet):  Thank you.  You summed up your presentation by emphasizing the rule of law, the National Environmental Protection Agency and the roles of individuals in implementing your environmental law.  I think that too will be an element at the discussion which we will be having.  And the point that there have not been full implementation so far I think there will be similar comments as we go along.  I now call Judge Jahaz Hanna Salim Halasa of the Court of Cassation in Jordan.

JUDGE JAHAZ HANNA SALIM HALASA:  Ladies and gentlemen, my contribution will be in Arabic.  I begin by just saying one comment, that I have never been told that a judge has withdrawn his responsibilities in any given situation.  Judges have always shown themselves to be responsible and have demonstrated a great sense of responsibility.  They have always been willing to take decisions on the cases and matters that are brought before them. Judges, of course, are not responsible for problems to the environment.  These are often caused by industries among other causes.  In Jordan, the Kingdom of Jordan, since inception has been engaged in an initiative to adopt a series of laws to promote the environment from the time when this was not the case for other countries.  Among these legislative acts which were adopted was the Municipal Decree number 29 in 1955, that decree seeks to organize streets, avenues, pavements and the public services, as well as agricultural production, with a view to ensuring respect for the environment.  This was followed by another decree on Health Services, Decree number 21 of the year 1971 which was designed to strengthen healthcare services provided to society and to ensure that this was maintained in all public construction operations.  Also, with regard to protection against Malaria and combating all medical practices which are unethical in the medical profession or the minimum rules for that profession.  Thirdly, there was an Act on Professions and Trade, number 12 of the year 1963.  This was followed by another Act on the Management of Major Cities, law number 79 of the year 1966, which stressed coordination between laws relating to urbanization and the general environmental policy practiced in the country.  Fifth, was the Agriculture Act, Number 23 of 1973 which was designed to ensure the organization and regulation of the agriculture section protecting different species and fauna and flora, as well as protecting our country's natural resources.  This law made it possible to establish protected zones and, particularly, to protect endangered species.  Sixthly, there is an Act on Environmental Protection number 12 of 1955, which stresses environmental protection and for that purpose sets up the standards and the institutional framework.  This Act is a framework law that gives general provisions regarding the protection of the environment and is designed to coordinate activities for environmental protection at the national level and internationally by involving all partners concerned with environmental protection.  This Act led to the taking of a number of administrative decisions against any of those who failed to enforce the law and who violated the law. Our national authorities have raised the level of awareness among the public and have encouraged the establishment of associations as among social partners at the national level.  Among these Associations we have an Association designed to combat violations in the Import and Export of Environmental resources.  While other Associations are dealing with the other areas intended to protect or restore the environment as co-movements and we have taken other measures for the implementation of these Acts.  Thank you very much.

(Applause)

CHAIRPERSON (Justice Guy Canivet):  Thank you for having spoken of the Jordanian experience and speaking about environmental governance for urban management agriculture, health and bio-diversity and finally on the general policy for environmental protection.  You also mentioned the rules, merits and influences of an institution for environmental protection and its role in the implementation of such laws.  So the context of the debate has now been sketched out.  The speakers have all taken the floor.  What is extraordinary at an international conference of this sort shows that we have actually caught up with our timetable and now we can have a coffee break after which we shall begin our discussion again.  Thank you very much.

 (Coffee break taken)

CHAIRPERSON (Justice Guy Canivet):  Shall we resume.  There are some housekeeping announcements to be made. 

JUSTICE PIUS LANGA I am hoping my voice will reach to whoever is still outside to come in.  The first one is, you will remember the Deputy President of South Africa when he was making his speech during the Opening Session yesterday and Minister Maduna as well the Minister of Justice, mentioned the Environmental Law 2002 Conference, that conference is in Durban and registration forms for that conference are at the front desk.  The Conference will commence towards the end of this week, I think on Friday.  If I am not mistaken, someone will correct me.  That is the first announcement.  Registration for the Environment Law 2002 Conference is at the front desk.  It is not often that Conferences are announced by the Deputy President and the Minister of Justice, so this must be a very important Conference.  The second issue is tonight.  At this session will last for an hour or so.  Then we have a break until 7:00.  We will assemble at 7:00 p.m. for the evening function.  There could be some confusion.  You have on your Agenda the program for tonight.  Our distinguished speaker tonight will be Arch Bishop Tutu will say something tonight.  The purpose of my mentioning him there are some draft problems which are flying around which should not have been let loose but by some quirk of Murph's law, they got released and some of our colleagues here got them.  These drafts which some of you have otherwise are not correct and should not have been seen by yourselves.  Thank you very much.  We apologise for that.  Thank you, Mr. Chairman.  This was Langa.

CHAIRPERSON (Justice Guy Canivet):  Thank you, so we have one hour to go back to the discussion of these presentations which were made before the break. 

JUSTICE PIUS LANGA:  I apologise.  The last thing and  this is positively the last thing.  The Johannesburg Principles, I am sure you are all waiting for the draft of the Johannesburg Principles.  The Johannesburg Principles have been, the draft is ready from the committee that was dealing with it.  It is being distributed right now. What we are requesting is that the participants, everyone should look at those draft principles.  It is intended to be a statement coming from this conference as I said earlier and as has been said by the Chief Justice. Could you look at it, examine it and decide what you want to see, decide if it's what you want to see in the statement.  Does it represent your perceptions with regard to this conference?  I would like to get those drafts back, or rather the feedback to the draft. I would like to have it back -- if I can have it back by tonight, I will be very grateful because we need to finalize it.  We would hope that the committee that's dealing with it will probably have the time tomorrow morning to sit and finalize it.  So we have it ready at least.  So it is a request earnestly that take the draft, look at it as your leisure, but please give us your feedback as soon as possible.  You may find nothing wrong with it, that's not illegal.  That's allowed, in which case if we don't hear from you that's fine.  We will take that as an agreement that it's fine.  Thank you very much.

CHAIRPERSON (Justice Guy Canivet)::  Thank you.  Perhaps we will be getting the document soon, will we? 

JUSTICE PIUS LANGA:  It is being distributed.  But don't let it hold you. 

GENERAL DISCUSSION ON THE THEME OF SESSION 3 – NATIONAL ENVIRONMENTAL GOVERNANCE THE ROLE OF LAW

CHAIRPERSON (Justice Guy Canivet):  So we can go back to our discussion on the subject of this afternoon's theme National Environmental Governance and the Role of Law two participants have asked to speak already and if you would kindly also put your names down to take the floor afterwards we are going to begin with Mr. Luc from the Belgium. 

JUSTICE LUC LAVRYSEN:  I apologize, Mr. Chairman, there was a problem with my microphone.  Just briefly I wanted to come back to a point which was discussed this morning, namely, the issue of training of judges and others working in the judiciary on environmental law.  Personally, in my country, I am responsible for a training programme for judges and members of the prosecutors office, training on environmental matters in the Dutch speaking part of my country and I think we have been doing this for some years now.  We have been able to see that this intensive training has positive effects.  We can see that awareness of environmental matters among Judges and members of the Prosecutor’s Office is increasing, implementation of environmental law is improving and also punishment of violations against environmental laws is on the increase.  But I also note that our training efforts often or sometimes only have a temporary effect and why is that?.  Because in my country, other than unlike certain Scandinavian Countries or New Zealand for example, there are no specialized courts on environmental matters.  There are ordinary Courts and so what happens is that often there is no sufficient specialization in those sorts which means that some Judges work for a couple of years on that subject and then go into another area of specialization and have to begin it all over again.  So in my opinion the question of a certain amount of specialization of our Judges and for members of the Prosecutor’s Office is also linked to the issue of this sort of training.  For my part I could go along with the first recommendation included in the draft resolutions, but I think we should also consider a certain form of specialization in the Courts.  From my country's case, I think we need to move towards Specialized Courts as some have proposed, or rather this would be too difficult for our country because the structure of justice is very complicated and it would become even more complicated if we had Specialized Courts.  But, in the existing Courts, I think we need a certain level of specialization where judges and prosecutors can work for five or ten years, say, on such specialized matters.  Thank you.

(applause)

CHAIRPERSON (Justice Guy Canivet):  Thank you, so if I understand what you are saying you are against specialization in training, but you do think the Judges should become specialized.  Now, I give the floor to Judge Peter Salmon of New Zealand.  You have the floor, sir. 

JUDGE PETER SALMON:  Thank you, Mr. Chairman, environmental governance in New Zealand like I would suspect most countries is spread over a wide range of government institutions and indeed other bodies, but a very important role is delegated to the local level and I thought that delegates might be interested in hearing about that.  Territorial authorities in New Zealand, those are City Councils and District Councils and Regional Authorities each with different responsibilities are required to prepare plans setting out policies and roles for the control of the use of land, water and air, and there are wide rights of public participation.  Indeed, anyone can participate in the preparation of these plans by making a submission on those plans and then there are rights of appeal to the Environment Court which is as Justice Luc Lavrysen just noted an independent court in New Zealand.  And all this happens under the provisions of the Resource Management Act and its overriding principle of sustainable management of resources.  Also, both types of authority, that is the territorial authorities and the regional authorities have broad enforcement powers and individuals may apply to the environment court for declarations relating to enforcement.  So that's just a very brief and necessarily incomplete description of that local form of environmental governance. Thank you. (Applause).

CHAIRPERSON (Justice Guy Canivet):  I give the floor to the Justice Saad Moumi of the Supreme Court of Morocco. 

JUSTICE SAAD MOUMI:  Thank you, Mr. Chairman.  I was very touched by the excellent statements both this morning and this afternoon.  Now that it is my turn I would like to very warmly thank the organizers UNEP, on behalf of Morocco and on my own behalf for having given us this very pleasant opportunity to meet our friends and counterparts in the judiciary world.  Apart from the judicial decisions handed down by the First Court recently was a decision dated 31st of January 2002, in which as you read the reasoning of the Court words such as "environment," pollution of the environment, sustainable development recur.  There I think a Judge or to be precise a Court took a decision on the basis of an Article of the Civil Code of 1913 which only provides for what I could call a low level of environmental damage but has already become a case precedent.  So what I said in my report which you will find in the documents distributed to you, is that this case precedent, its jurisprudence will probably be the beginning of national jurisprudence on environmental matters in the Kingdom of Morocco.  On the other hand, we need to point out that while awaiting the entry into force of certain bills and decrees on environmental matters, more than 20 of them, I wouldn't tell you about all of them now.  The Moroccan Government through a foundation, and the King of Morocco among the great priority to which he has devoted attention to is the eradication of poverty.  That is why he has created a foundation which bears his name which is presided over by his sister, who will probably be attending the Summit to be held in a few days here in South Africa.  Now, that foundation, through associations brings together a number of Associations to carry out a number of positive activities for the environment and I would just like to mention one of them.  Operation clean beaches, this is an operation which is held each year under the effective leadership of the Princes, which is designed to ensure that all Morocco's beaches are clean.  The Association which are working under this foundation are carrying out a number of positive activities which are undertaken also by the public.  Such as for example the phosphates authority for four or five years has been carrying out activities to treat and eliminate waste water and, you know, that this is a major obstacle for most of the developing countries.  I would like to conclude on a very important point.  The problem for the Judges now and I am talking about Morocco's judges, if an environmental question has to be resolved, is it that a law should be applied if it exists and let's recall that the Moroccan legal system is a row man system, the judge uses a text which has been established and he applies it in order to take a decision.  Should he wait until the actual text is brought into existence in order to take the appropriate decision or shouldn't he in fact take inspiration from the Anglo Saxon system and try to follow the precedent rather than the legal text.  The seriousness of the situation facing a Moroccan judge because of course a judge has to do his work and he always does it, is that sometimes there are matters of personal conscience.  There are various considerations here and they site one.  The urban complexity of the country is such that in certain cities there is a situation where public baths, schools, houses of whatever level are right next to each other.  If there is a request to eliminate damage against someone because there has been waste affluence, then for example, if particular public bath or bakery is the only way of someone earning his livelihood and this has happened, this is already been pointed out by the Chairman this morning, the judge must take a decision which reflects principles of social justice, a judge is not a machine who only applies the text of the law.  So that's basically what I wanted to say with respect to the activities which are being carried out in the Kingdom of Morocco.  Thank you for your kind attention.

 (Applause)

CHAIRPERSON (Justice Guy Canivet):  Thank you very much.  The presentation of Morocco raises many important issues among which are issues that were also raised this morning.  Indeed the Judge has discretionary powers. 

Now, judge wishes to take the floor now.

SPEAKER:  I am going to speak Spanish, Mr. Chairman, first of all I have a question for you.  Mr. Chairman, on the effectiveness of French legislation concerning punishments meted out to corporate persons, in my country we are working on legislation that would in fact allow us to bring suit against corporations, corporate entities for ecological violation.  I would like to know what other countries have done in this respect, including France.  Are you able to bring suit against corporations, for example, under your law?

CHAIRMAN -JUSTICE GUY CANIVET:  The Court of Cassation applies the laws as follows, indeed we have provided for criminal responsibility and criminal liability.  In cases which meet certain requirements amongst these I just mentioned the corporate entity can only be brought in if an individual has already pursued the case by legal action.  I can't quote the law exactly to you at this time but it is applied in this field under the proviso that I just mentioned.  Did you want to take the floor at this at this time, sir.

SPEAKER4:  Thank you very much, Mr. Chairman, there are just two brief comments I wanted to make.  The first one relates to the question of specialization.  Now, I think it's obviously ideal to have highly specialized people dealing with the subject, but it does present a very large problem in under developed countries. I know from our own experience here in South Africa attempts to establish specialized courts present enormous problems.  There is a shortage of resources, there is a shortage of funds and attempts particularly in countries with large geographic areas to have specialized courts, I think will be beyond the resources most developing countries have.  So we are going to have to do the best we can with the limited resources that we do have and that involves I think on the one hand the education and training that has been mentioned and that everybody has reaffirmed and which I too go along with.  I think it is absolutely fundamental.  We are just going to have to do the best we can with the people who are trained who will put their knowledge into the system.  That as far as law is concerned, that hopefully there will be judges in the highest courts who will have that knowledge and that their judgments will in turn help inform those who have to deal with it at a lower level.  But there is a huge problem of resources.  And that in turn brings me to a related question.  That is that the people most affected and it has been touched on in earlier comments, but it is something I think we need to remember when we talk about such matters, is that very often the people most affected by environmental damage and whose rights are protected under the laws are the people who are most ignorant of their rights.  So, again, when we talk of education, we have talked about education of legislatures, we have talked about education of judicial officers.  I think it is also important to talk about general public education so as people begin to understand what rights they have and organs of civil societies are of particular importance in that regard.  It's just that there is this gap between what is desirable and what in most parts of the world is practical.  I am really not sure what is the best way of addressing that gap other than to encourage specialized groups to take up environmental issues to bring the skills into the legal system and to approach the legislators, but in countries like ours, that is going to be spread quite thinly.

CHAIRPERSON (Justice Guy Canivet):  Thank you very much.  That is indeed a question concerning highly specialized topic, specialized jurisdictions and the way in which we can make sure we don't lose the acquired knowledge we have here in treating these kinds of cases. Judge Ricardo from Costa Rica has the floor. 

JUSTICE LUIS RICARDO ZELEDON ZELEDON:  Chairman, distinguished delegates, judges, for the last 13 years I have been working in the Court of Cassation in the Supreme Court in my country.  This coincided with another event,  I was the judge that was in place before and after the Rio declaration and the fact is this:  Environmental law is a law which in my country is prevalent both in the Court of Cassation as in the Constitutional Court and all of us throughout this long period have been working with administrative law cases coming from civil courts as well as that are a part of that.  In the Court of cassation as well, we have had to deal with cases dealing with the unconstitutionality of laws and appeals.  We have found that environmental law is a body of law that has few norms, few standards in the sense that we would see from the option particular of Roman law we found that there is a different attitude there that is necessary in order to correctly work in this field.  When we have to apply the law we don't believe that the civil court judge or the lower level judge will apply this in the same way as a specialized Magistrate.  We feel that judges here in dealing with the environmental cases with the corporations, with companies, with tourism entities with the whole issue of development itself has to be a judge that has special skills.  Now, we in my country have created a special environmental tribunal.  However this is not enough.  This is why we have drawn up a general code for courts to be followed.  This is based on facts that we have gathered.  And this includes a special environmental jurisdiction.  Now this jurisdiction that we have created, to sum things up, brings together all of the skills that we have gathered in other jurisdictions that must be mastered by judges working in the environmental law field.  We think that this is important for us in the coming years and for many other countries despite the economic implications we have heard from the other speakers when applying this law.  Now, I think that if we are talking about coming up with a charter here in Johannesburg or some kind of plan of work for the future, it would be unthinkable if this does not include at least in the first draft the creation of this kind of environmental jurisdiction and especially for this kind of a meeting of judges.  I think we all feel how necessary this is.  Thank you.

CHAIRPERSON (Justice Guy Canivet):  Thank you very much for your contribution concerning the specialization and skill building that is necessary here.  Now, we also have conflicts of competencies, this is an aspect which should be dealt with, how are we going to overcome the conflict between specialized jurisdiction and more general ones.  Judge Peete from Lesotho has the floor.

JUSTICE SEMAPO PEETE:  Just briefly, in Lesotho we have a very comprehensive environmental law which most happily is the brain child of our friend Donald Kaniaru.  It is quite comprehensive but of great importance it is what I can call a supremacy clause which reads as follows:  In the event of any inconsistency between the provisions of this Act and the operation of any other law, the provisions of this act shall prevail to the extent of the inconsistency.  This underscores in my view the critical importance of the environmental legislation in Lesotho, and I hope this law will override any verbal or written agreement which is inconsistent with the spirit of the law because now, the cause will thereby be empowered to balance the competing interest which are often diametrically opposed.  Thank you.

CHAIRPERSON (Judge Guy Canivet):  Thank you very much, Judge Mensah you have the floor, sir.

JUDGE THOMAS MENSAH:  Thank you very much, Mr. Chairman. Mr. Chairman, it is interesting to listen to the various presentations on the different kinds of environmental governance in different countries.  I was moved to make this intervention by something that Mr. Hans Corell the Under Secretary-General and Legal Counsel of the United Nations said this morning.  The environmental governance at the national level cannot really be considered to be complete or satisfactory if it does not adequately incorporate international, environmental law principles, procedures and standards.  And it is important, therefore, that when we consider the adequacy or usefulness of national governance schemes we consider also to what extent they aim to incorporate such principles and procedures and to what extent they succeed in doing so.  Now, it is of course true that in some countries, particularly many in the civil law jurisdictions, international agreements duly ratified are considered to be incorporated into national law automatically.  But this is not always the case, certainly in other jurisdiction.  But even in those places where this is the case, there may be situations in which you need to have proper legislation with regard to certain procedures.  I could give an example of civil liability conventions of which perhaps the one that we could refer to is the Protocol to the Basel Convention which although not enforced, underlines this principle.  Now, that Protocol puts liability on a particular individual or particular persons.  This liability is available to victims in the legal systems of all States that are parties to the protocol and the protocol usually requires that contracting parties must ensure that their courts have jurisdiction.  There is also the provision for the recognition and enforcement of judgments given by a competent court.  Now, Mr. Chairman, in a situation like this, even if the constitution of the country incorporates the Protocol into national law but there is no provision regarding enforcement and recognition of judgments in respect of this particular protocol, then the role of the judiciary may be seriously handicapped, if not fully undermined.  I think it is important when we talk of national environmental governance that we also think about the need to ensure at all levels relevant rules and principles of international and environmental law are incorporated but also procedures are incorporated which are essential for effective implementation.  Thank you, Mr. Chairman.

CHAIRPERSON (Judge Guy Canivet):  Thank you judge for underscoring a very fundamental aspect of the international impact that is direct application of the law here.  This is something that all European judges have had to deal with under the European community.  We realize how strong conventions can be when it is directly applicable by national jurisdictions.  Judge Luc Lavrysen from Belgium wants to take the floor again.  You have it, sir. 

JUDGE LUC LAVRYSEN :  Chairman, I just take the floor to reply to the question that was raised earlier on liability, concerning liability of legal entities and private individuals.  It should be pointed out that this kind of criminal liability for legal entities was something that was introduced two or three years ago.  Since then violations of environmental law committed by corporations which account for over half of the infractions in this field are indeed the object of legal action.  Again, action is taken against the legal entities themselves, against the corporation, however this is not totally solving the problem because we have a problem in Belgium, we cannot bring suit for more than one violation or another.  There is also confusion between private individuals and the legal entities.  And often it is difficult for the Court to decide who must be condemned or sentenced here for the violation, whether the legal entity or the private individual.  Another remark too on specialization.  My personal experience in Belgium has been that though we may have certain forms of specialization here, it is sufficient to train 5 to 10 per cent of the judges in environmental law.  Of course this depends to a certain extent on where they are located, if it is in an industrialized area or not and so on and so forth.  But it is sufficient to have that percentage of judges who can mainly or exclusively handle cases of an environmental nature.  Thank you.

CHAIRPERSON (Judge Guy Canivet):  Thank you for those remarks on specialization.  Judge Lopez Ramos from the Supreme Court of Mexico has the floor.

JUSTICE NEOFITO LOPEZ RAMOS:  Thank you, chair.  Distinguished Ministers, Judges, Magistrates, ladies and gentlemen, Mexico as a federal state also has to deal with the complexity of applying environmental law within its borders.  Following the NAFTA Treaty which we signed with the United States and Canada, we also signed a parallel agreement which oblige these three parties to legislate domestically on access to information on the field of the environment and to report to the citizens on urban development policies and economic development policies in this regard.  We also have in our Federal Constitution the acknowledgement of the right to a clean environment to protect the health of the citizens and ensure their development.  This stems from the 1992 Rio principles.  We also have a general law of balance in nature and environmental protection, in which we have tried to create a system for the application of all this, including characterization of the environmental violations as a part of criminal justice.  People must provide compensation or restoration when damage is caused to the environment.  From an administrative point of view, we do have a federal prosecutor who handles environmental cases along with the Secretariat for Fishing and Environment and Natural Resources.  In our General Law for the Protection of the Environment we provide for preventive measures, closing fines and other measures which allow us to prevent and not just punish damage inflicted on the environment.  We have a tribunal an Administrative Tribunal to deal with cases like this.  It is that we present the cases that come under that environmental protection law.  Once that recourse has been taken we have to go to an Appeals Court before a Federal Judge.  It is through that appeals process that the Supreme Court makes decisions on the constitutionality of all of these provisions that aim at protecting the environment.  That's all.  Thank you.

CHAIRPERSON (Judge Guy Canivet):  Thank you for introducing us to the Mexican legislation in this field.  What's important here is that you have given us a series of possibilities for law enforcement including Criminal Law and Administrative law and you underlined the role of specialized bodies in this field.  Mr. Justice Nuri Alan, President of the Council State of Turkey has the floor.

MR. JUSTICE NURI ALAN:  Thank you, chair.  Let me make two proposals which have to do with the jurisprudence in turkey.  Two proposals which have to do with the procedural aspects of this question.  First of all, short training courses on environmental law in Turkey.  The issue of environmental protection was recognized I believe for the first time in 1982 in Turkey.  The following year a special law on the environment came into effect during the following decades, this law was completed by other exceptional laws and the establishment of Ministry of Environment in the early 1990s of the evolution of legislation in this field in Turkey.  Now, environmental law is acknowledged constitutionally in Turkey however the Constitutional Court has not yet had the opportunity to develop jurisprudence on Article 56 of our Constitution.  The Article which recognizes the right of all citizens to a clean and healthy environment.  Recognizes this as a right of the citizen and a duty of the State to improve the lot of the environment and to protect it.  In the environmental field, many times courts have to deal with suites involving damage and compensation that are requested.  The idea here is therefore to find who holds liability.  For the last dozen or so years we have been coming up with many decisions in this regard and are to foster development of the importance or awareness amongst its citizenry.  Administrative jurisdiction which is very broad accepts cases brought by any citizens of Turkey when there is a question of the environment being damaged, making no distinction between legal entities and private individuals.  Now the proposal I wish to make is that any decisions concerning environmental cases should be taken rapidly by judges and courts.  Second principle here, all citizens have the right to take legal action against an administrative decision that affects the environment without having to prove the personal interest.  You know, that certainly to bring a suit against an administrative decision that is in an Administrative Court the interested party has to have a personal interest and a current or topical interest in doing so.  For example, someone who lives in Johannesburg can bring a suit against a decision taken by the municipality that governs the capital.  In my proposal here is to broaden this jurisdiction or control and to have this done quickly.  Thank you for your attention.

CHAIRPERSON (Judge Guy Canivet):  Thank you, sir for that presentation.  Justice Stein from New South Wales Court of Appeal, you have the floor.

JUSTICE PAUL STEIN:  I want to discuss about special courts and tribunals, I thought that I could say a few words.  Because I am probably one of the few people, few judges in this room that have spent quite sometime as a specialist in environmental judge, so I think I know a little bit about how Environmental Courts operate and what the advantages and disadvantages are. The first thing I want to point out is that by giving an Environmental Court exclusive jurisdiction, that should mean that there should be no conflict between the Environmental Court and the ordinary or general Courts.  In fact in my state, the Land and Environment court has now been in existence for 22 years.  It is probably the oldest Environmental Court in the world.  There has never been an instance of any conflict between the Environmental Court and the Ordinary and General courts.  I take Justice Chaskalson's point about the difficulty of resources for developing countries in particular to have specialist courts.  There is a middle ground that can sometimes help in which some countries have adopted, and that is within their court system, within the Courts themselves to have a specialist environmental chamber or environmental division, where judges can gain expertise and perhaps move around within divisions so that other judges can gain environmental expertise too.  And India with their green birches in the Supreme Court has to some extent in the past shown how this can work.  I want to just spend a couple minutes on saying what are some of the advantages as I see them as having a specialist in environmental court.  In doing so I draw an experience on three out of the six Australian States which have Environmental Courts.  The specialization does have some advantages.  Firstly, it raises the status of environmental law and the understanding of the environment amongst the general public.  I think that is important.  Secondly, it obviously increases the skills of the judges because if you are doing an environmental case every day of the week, every week of the year, you soon learn a lot about environmental law and you soon gain lots of skills.  Also, the most of the Australian Environmental Courts as in New Zealand use lay non-legal commissioners with various skills of expertise to advise the judges in appropriate cases and that is a particularly interesting development.  That combined with open standing object means one thing that environmental law develops at a faster rate than it develops in the ordinary courts where a judge is experienced.  In Australia in the states that have specialist courts environmental law has developed at a much faster rate than otherwise would be the case.  Thank you.

CHAIRPERSON (Judge Guy Canivet):  Thank you for that further contribution to the question of specialization of jurisdiction.  Last speaker on my list, Justice Bhagwati.  Any others, if you wish to speak, would you let me know as soon as you can. 

JUSTICE BHAGWATI :  Thank you very much, Mr. Chairman. I just would like to make a few observations in the matter which was mentioned, by Mr. Chaskalson followed up by some other participating Judges with regard to bringing in environmental litigation before the environmental tribunal or the courts as the case may be.  Now, what I find in many of the developing countries and particularly my own is that people are generally not aware of their right to a clean and healthy environment and they are suffering environmental degradation silently without any recourse to law because they are not aware.  They do not sue because they are not aware of their rights and they do not have access to justice with the result that they suffer silently.  Now, in order to deal with this situation we in India involved the public in litigation where we broadened standing locus standi as it is called in common law jurisdiction and gave the right of approaching the Court to the NGOs and environmental groups because they would know then environmental degradation is taking place where damage is being caused and where environmental protection is denied.  Therefore we gave locus standi to outstanding NGOs to bring litigation.  Of course we do not have environmental tribunals, though I must say for a long time I have been pleading with the Government of India, but unfortunately it has not been set up.  The result is that the NGO environmental groups had to go to the High Court of the Supreme Court of India for enforcement of their fundamental rights and we recognized the right to a healthy environment as a fundamental human right enforceable by the High Court and directly by the Supreme Court of India.  Now, the question involves environmental groups, the question was that many of the human rights groups or environment groups are living from hand to mouth.  So we developed what is called a jurisdiction where a group like this can move the Court just by writing while pointing out that this is what is happening.  The Court would take notice of it.  Issue notice to the State or the public authorities which are responsible for this and then the other side will come and file its reply.  But then the question was, how to get the evidence because the environmental groupings can only bring facts to the court but the difficulty was getting evidence.  So we started appointing expert groups for the purpose of going to the site where environmental damage was caused and make a report to the court.  In one case I will refer to it a little later tomorrow, we had a question of mining going on in the hill slopes with a result a lot of debris was falling on the ground affecting the underground streams and not only that, but there was a danger of seismic damage, and I appointed a group of three environmental experts and another group of three geologists and make a report to the court.  When the report of the groups was made, the report was given to both parties to make their submission.  On one side was the environmental group, the other side was the State of the public authorities.  And after hearing both parties, we gave directions and the direction that we gave is not only injunctive but also a positive direction to undo the damage or to make compensation to the aggrieved party.  So this is the procedure we have been following because there is a lot of poverty, ignorance, illiteracy people are not aware of their rights so we have found a way by which this environmental protection can be afforded and environment and ecology can be protected. Thank you very much. 

CHAIRPERSON (Judge Guy Canivet):  Thank you, sir.  Justice Papa Makha Ndiaye from Senegal would like to take the floor. 

JUSTICE PAPA MAKHA NDIAYE:  Thank you, chairman.  I would just like to make a very brief comment on the question of training and specialization.  I think rather than go for Specialized Courts which as you stressed would mean conflict of competence and a number of difficulties related to that, it might be better to go for Specialized Branches for Judges.  Since a judge's career depends on being well motivated, then an argument following logic would mean having confirmed professional experience and legal knowledge and, of course, real independence in properly applying national and international environmental laws.  So these are the ideas I wanted to give on specialization.  Thank you.

CHAIRPERSON (Judge Guy Canivet):  Thank you, sir for that further contribution to specialization.  We shall certainly be looking at that in great detail.  Mr. Sergio President of the Appeals Chamber in Argentina. 

JUSTICE SERGIO OSCAR DUGO:  Thank you, Mr. Chairman, I would like very much to join an environmental court, I would be very pleased and happy today do that. However, in this discussion on Specialized Courts, I have to point out three things.  The first is that if you specialize in environmental law, that could be a rather difficult objective to achieve.  If we look at things horizontally, how environmental law affects different areas of law an environmental judge has to be aware of legal or law philosophy in order to deal with the cases that he is going to hear.  He also has to be aware of administrative law in order to hand down fines, pronounce judgments on different penalties.  He also has to know about Administrative Procedures, and Criminal Law because there are criminal judgments taken and he has to know the general principles of Criminal Law and the procedure there.  He also has to know a lot about civil law because he is going to have to establish compensation and also he is going to have to deal with technical matters which will be of unparalleled complexity.  And finally, in countries with Roman law, he is going to have to deal with a crisis where in the area of environmental law in terms of procedure which is causing a crisis in a number of institutions.  Secondly, I do see some problems with federal types of governments such as Argentina, the United States of America or Mexico.  It is very difficult when constitutionally the powers are distributed on a competitive basis between the Federal Government and local government to establish localized courts because this would no doubt give rise to a constitutional conflict.  And finally, one last problem which I imagine is not shared by all countries but indeed is shared by those countries of ours which are still developing is that the Specialized Courts could give rise to a sort of vicious circle.  That is a small number of courts, small number of lawyers all knowing each other and this might be good in terms of judgments, better than a non-specialized court, but could it affect the transparency of such decisions. Thank you, Mr. Chairman.

CHAIRPERSON (Judge Guy Canivet):  Thank you for that further contribution on Specialized Courts.  Justice De Freitas a very brief statement.

JUSTICE VLADIMIR PASSOS DE FREITAS:  Thank you, chairman.  I just wanted to say that in Brazil we have two first level courts for the environment.  One in the Amazon area and one in the Marsh area which is of great importance for the environment.  It is a Provincial Court which has a system which is water-bound, it is on a boat and the judge and the officials go off it three or four days and they draw up agreements and they take all the measures which are necessary of administrative and judicial nature.  This is of great significance and importance and it is entirely different from other specialized environmental bodies.  Their result and practice is very, very efficient but we do have problems in setting up other courts because it is not always easy.  Why?  Because the number of cases is lower than that of civil cases.  So the greatest difficulty is to establish such courts.  But the two we have set up are extremely useful and are really very positive. We want to have others in the future, so perhaps the solution is to have partial specialization, of an appeals court, for example.  Thank you. 

CHAIRPERSON (Judge Guy Canivet):  Thank you for that last intervention.  I Could conclude to conclude, I think Judge Langa will take the floor.

MR HANS CORELL:  Thank you very briefly.  Point of information, many talked about independence of the judiciary and conditions of service and so forth.  I managed to download from the internet the basic principles of the independence of the judiciary which were adopted actually and endorsed by the General Assembly of the United Nations.  So this is a very powerful document.  I don't know whether you would like to make a reference in your principles, you may or you may not.  Maybe you should not.  The main thing is that you know about this document and furthermore the document will be issued, disseminated in English but it is available in all official languages of the United Nations, all six languages so you can ask your missions in New York to get that version of that document that you would wish to have.

CHAIRPERSON (Judge Guy Canivet):  Mr. Sergio our last intervention.

JUSTICE SERGIO OSCAR DUGO:  I apologize for coming back to the need for a reference to judges or rather for judges to make a reference to how they apply their conditions in any place, in their countries.  Mr. Corell, I am well aware of those Principles and the Declaration, which was signed in Milan in 1995.  I know there are other initiatives, but there is no Convention.  And without a Convention the non binding nature of the document in international law will not be the same.  What we need is a Convention, not just a plan to guarantee to all citizens of the world the necessary minimum conditions for independent justice to protect their right.  Thank you.

CHAIRPERSON (Judge Guy Canivet):  Thank you.  Judge Langa.

SPEAKER: I have to apologize to intervene as a non-chief Justice, not even a law orientated person I wanted to mention one topic which is very, very important for the development of environmental law in the near future.  You may know that the Bonn guidelines on access to genetic resources and sharing of benefits were recently finalized under the auspices of the Convention on Biological Diversity.  We know that national laws are being increasingly developed in this field.  National legislation in this area are in Peru and quite a number of countries in Latin American, and the Caribbean, I believe it is of higher importance and also economical relevance especially for developing countries.  You may know that in the meantime we have a like minded group of the Mega Bio-diversity countries.  Right now under the chairmanship of Mexico, are other countries integrated in there such as China, Brazil, South Africa and others.  This topic of benefit sharing seems to be a very important topic that most probably plays quite an important role on the Summit as well. In mentioning this I would also like to simply stimulate this Meeting a little bit to think about what is your recommendation in the decision for example in the WSSD meeting regarding the interrelation between multilateral agreements and the WTO regulations.  On the one side we have the main principle in the multilateral environment agreement, then we have the risk assessment in the WTO.  So how to handle this until now we have not a lot of cases where we have conflict.  There was only this famous turtle case, as you may know the United States blocked the import of shrimps coming from a catch which also killed turtles which are protected under the Convention.  I only want to make in the very end these remarks.  Thank you so much.

CHAIRPERSON (Judge Guy Canivet):  Thank you.  I think the time has come to conclude this debate.  I cannot of course do justice to all the ideas which have been expressed but I would just imperfectly and perhaps incompletely review some of the subjects which have been brought up in the course of this session of what Mr…., called the proper management of the environment, the internal law, we looked at the countries which had special laws on environmental protection.  The role of judges and of course the question of the compatibility of the assistance with international Jurisprudence and harmonization and what the role actually was of internal law, national law.  We also looked at the question of the prime of environmental law with respect to other legal principles, particularly since this law occurs at a different level of the hierarchy of rules and certain state laws as placed at the constitutional level.  There is also the issue of the application by judges, national judges of international law and the way at which cases where there is jurisdiction can integrate into national law the principles of international convention.  So basically that's the content at least that is what I drew from our discussion we also spoke at a considerable length about institutions and the integration of jurisdiction.  The question of the independence of judges whether this should refer to general principles we are going to have to decide that.  We had a lot of discussion about the specialization of jurisdiction.  There the discussion was quite lengthy.  As to the relevance, and importance.  The last issue deliberated on was that on specialized courts in the context of different jurisdictions.  Specialization jurisdiction, judges, in order not to waste the energy expended on training on such judges and also to go back to this question of specialization as to the existence or non-existence of specialized office or specialized prosecutor offices for the protection of the environmental law.  You also dealt with the citizen activities of members of population on environmental matters and how to have such rights respected and legal aide.  You also addressed the action by associations, would such collective action be a sufficient response to general needs or to any particular interests.  Finally, we addressed the issue of possible penalties, civil penalties for the question of compensation and the way the instruments available to our judges to calculate damage and interest when environmental damage is done with a preventative action.  That we addressed by having heard of the practice in various national systems administrative penal penalties, and the issues was is it possible to allow the administrative authority to take up environmental matters and apply penalties and the importance of criminal penalties.  There we also deliberated on a number of systems, the effect of such penalties and their effectiveness and whether they are a good example.  So very basically that is what I think are the essential points which we addressed in this Third Session.  Of course this is very incomplete, but all I would like to do is to thank all of those who participated in a very interesting discussion.  I would also like to thank the interpreters for the excellent interpretation of the statements we made which made it already possible for us to have an excellent level of communication in different languages.  Thank you.  

