Tuesday 20 August 2002

SESSION 4 – ENVIRONMENTAL JUSTICE HUMAN RIGHTS AND THE LAW

CHAIRPERSON-JUDGE THOMAS MENSAH:  Good morning.  I would like to follow the trend that we have been following so far by being very punctual and we are just about a minute off the time, but I think we can go now.  The theme for this morning's session is environmental justice human rights and the rule of law.  As I understand it, this session enables us to examine the linkage between the protection of the environment and respect for the basic human rights of peoples and groups.  We have I think been told over the past two days that it is now generally agreed that an ecologicaly sound environment is one of the fundamental requirements of sustainable development or to put it in another way, environmental degradation leads to the denial of human rights to citizens both as individuals and as groups.  The concept of environmental justice therefore, involves not just the sharing of the benefits of the sound environment, but also equal treatment in the system of environmental governance both at the national and international levels.  This concept, therefore, has both a positive and a negative dimension.  The positive dimension is to make it possible for as many people as possible to enjoy to the fullest extent the right to an ecologicaly sound environment and all the other rights that flow from all depend on that right, including in particular the right to life, freedom of thought and expression.  The negative dimension is to avoid all obstacles that militate against the true and full enjoyment of this. Particularly those factors such as the denial of information and opportunity and impediments in the way of access to credible means to exercise or to seek redress to which negate all these rights.  Infact environmental justice is not just about ensuring that public authorities and other public powerful actors respect and protect the environment but also the ability of the citizen whether individually or in a group to take measures to protect and extend the boundaries of the amenities with the view of sharing in the benefits of these resources and even much more important, also of protecting these resources for future generations.  Environmental justice as I understand it, therefore, should be seen as a means of protection, as well as of empowerment.  Protection of the rights to enjoy and facilitation of the ability to participate a securing environment which is of common consent to all citizens of the nation and also of the globe.  Our presenters will be introducing the various aspects of this important but complex subject from their different national or professional perspectives and it

 is our hope that this will then be supplemented by the interventions from the floor where I will enable us to develop a more rounded picture.  The presenters as I am sure you have all noticed from the programme are first Justice Bhagwati, Former Chief Justice of India and Chairman of the United Nations Human Rights Committee, who will give us the what I will call the keynote presentation on human rights and

 environmental law.  Then justice Albie Sachs of the Constitutional Board of South Africa, if he is here.  He is here he is sitting right next to me.  He will give you a presentation on social and economic rights.  Then we will have Justice Ricardo of the Supreme Court of Costa Rica.  Then Justice Kirpal, Chief Justice of India, than Justice Patu Falefatu Maka Sapolu, Chief Justice of Samoa, than Justice Amedeo Postiglione of the Supreme Court of Italy.  I am sure that they all know that our time is limited.  Apart from the two main presenters, the other panelists have between them 35 minutes, there are four of them and by my rudimentary mathematics it gives them more than eight minutes per person and I would be most grateful if they can keep their presentation to within that limit.  It is not more than eight minutes but it could be less than eight minutes.  May I now ask Mr. Justice Bhagwati to give us the first presentation.

JUSTICE BHAGWATI  Hans Corell, the UN Legal Counsel,  Chief Justice Chaskalson our host, Justice Mensah the Chairperson of this session,  Dr.Toepfer and my brothers Chief Justices and justices of the world I feel privileged to make a presentation at this unique conference of countries from different regions with diverse legal and judicial systems.  I consider it a great honour since I am no longer a sitting justice having retired about 16 years ago from this August but the subject of environmental protection has always engrossed my interest and particularly its interrelation to human rights.  I have throughout the last few years in my capacity as Chairman of the Human Rights Committee under the International Civil and Political rights and representing the High Commissioner for Human Rights had occasion to examine this interrelationship and it is entinzed me that it is a closed interlinkage between human rights and environmental protection.  It has been increasingly realized that there is a close interrelation between human rights and environmental protection and human rights clearly has an environmental dimension and equally environmental protection has come to be recognized as a human right.  Since 1968 an increasing number of international declarations and statements have with growing specificity recognized the fundamental connection between environmental protection and respect for human rights In 1968 the U.N. General Assembly passed a resolution identifying the relationship between the quality of the human environment and the enjoyment of basic human rights.  This was followed in 1972 by the landmark Stockholm Declaration which recognized the link between human rights and environmental protection stating that, "both aspects of man environment the natural and the man-made are essential to his well being and to the enjoyment of basic rights, even the right to life itself in that man has the fundamental right to freedom equality and adequate conditions of life in an environment of a quality that promises a life of dignity and well being.  The Stockholm Declaration did not actually proclaim a right to the environment, but implied the exercise of other human rights indispensably required like health.  More recently the Hague Declaration stated the right to life is right to which all of the rights stand, guaranteeing this right is of paramount importance for those in charge of bill of rights enshrined in constitutions of all state throughout the world, and that is in fact the view which has been taken by the Human Rights Committee and it is common in article 6 where the right to life includes the right to a clean and healthy environment.

In 1990, the United Nations General Assembly declared that all individuals are entitled to live in an environment adequate for their health and well being.  The United Nations Commission on Human Rights also adopted a resolution in 1990 entitled human rights and the environment which again reaffirmed the relationship between preservation of the environment and the protection of human rights.  On 16th May 1994 an international group of experts on human rights and environmental protection convened at the United Nations in Geneva adopted a 1994 draft declaration of principles on human rights and the environment.  This is the first international instrument that comprehensively addresses the linkage between human rights and environment.  It demonstrates that accepted environmental and human rights principles embody the right of everyone to a secure, healthy and ecologicaly sound environment and the environmental dimension of established human rights such as the right to life, health and culture and shelter.  So also some of the human rights treaties, including the value of the environment to systems of protection such as the Convention on the Rights of the Child, the I L O Convention Concerning indigenous people, tribal people, we also consider that the Charter on Human and People's Rights and the present Protocol of San Salvador to the American Convention on Human Rights expressly recognized the right to live in a healthy and satisfactory environment.  I must also refer to principle ten of the Rio Declaration to which reference was made yesterday on environment and development which proclaims, "environmental issues are best handled with the participation of all concerned citizens at the relevant level.  At the national level each individual shall have appropriate access to information concerning the environment that is held by public authorities, including information on hazardous materials and activities in that their communities and the opportunity to participate in the decision-making process.  States shall facilitate and encourage public awareness and participation by making information widely available.  Effective access to judicial and administrative

 proceedings, including redress and remedy shall be provided.  That is article 10 on the right to information, participation and remedies in respect to environmental conditions which are all basic human rights and thus form the focus of the Rio Declaration.  These rights were also emphasized in Agenda 21 in the Preamble to Chapter 23.  I will not quote Chapter 23 because you will all find it in the Rio Declaration.  It will thus be seen that human rights and environmental protection are closely interlinked with each other and the environmental right is the integral part of the enjoyment of human rights.  The Human Rights Committee of which I happen to be the chairman decided in a communication before it that environmental harm involved violation of basic human rights enshrined in the International Covenant of Civil and Political Rights.  So also the European Commission on Human Rights and the European Court of Human

Rights have in cases before them taken the view that existing human rights afforded environmental protection through the application of right to life, privacy and property.  So far as the reciprocal aspect between human rights and environmental protection is concerned, it may be looked at from two points of view.  Environmental protection may be seen as a way of fulfilling human rights standards, degradation of the environment would result in violation of internationally recognized human rights such as human right to life, health and livelihood.  An efficient environmental regime will ensure the well being of both the present and the future generations, including the vulnerable and marginalized  groups such as indigenous people who are dependent on natural resources for their livelihood.  Similarly, a regime would go a long way of achieving the goal of environmental protection, hence there are those who advocate that there should be an independent international right to clean and healthy environment at an international level and that there should be a legal mechanism to enforce this right in a consistent and

 effective manner.  That is as I say the close inter-linkage between human rights and environmental protection.  So far as development is concerned, there is an apparent conflict between development and environmental protection, the two main social values.  The peoples of the developing countries to remain poor and deprived exploited and neglected as the ratchet of the earth.  They are denied their basic human right to food clothing and shelter.  Poverty is the main enemy of an environment of a clean and healthy regime.  It is necessary to promote development with the use of basic human needs of the people, that is basic human rights, but the development should not be confined to mere economic growth, though economic growth is essential for human welfare, but it should take into account two vital facts.  The first is that economic growth must be accompanied by social justice so that there is equitable distribution of the material resources of the community and equally important is the fact that development should not be at the cost of environment, development should not cause or involve environmental degradation.  This is a principle which the judiciary has an important role to play and this is something where the judiciary must always bear in mind it has to achieve a harmonious balance between development and environmental protection, both by negative as well as affirmative action and protection.  This requires the judges to display what I call statesmanship, I always believed that judges not only interpret the law, but also in the process of interpretation they make law.  The function of the judges is not only to just desire but also, creativity.  The judiciary must therefore adopt a proactive approach, a liberal approach a generous approach in developing environmental law keeping in mind the balance which has to be achieved within human rights, including the right to development and environmental protection.  The judiciary as pointed out by the great Jurist Julius Stone as quoted yesterday is not generally conscience of the enormous power it can wheeled in the environment if he or she is so minded.  The judiciary must realize that law is not a particular item to be taken down dusted admired and put back on the shelf.  It is not enough to have laws for the protection of the environment, but law must also become a vehicle a powerful force a tool for social economic change and environmental protection, but laws are not self -executory.  They have to be implemented.  It must be by the State, but in all countries, particularly developing countries, the States has its failings and deficiencies.  Sometimes because of lack of will on the part of the politicians and sometimes on account of indifference of the officials and the judiciary therefore has to step in.  It is the task of the judiciary to ensure effective implementation of laws dealing with human rights, including the right to a clean and healthy environment.  When the judges perform this task, it is not for criticizing of the executive, but with a view to enforcing the law for the protection of the environment in the larger interest of the present and future generation.  It must be noted that the earth resources are limited, they have to be exploited in a rational and scientific manner which is a strategy for regeneration.  The judiciary has to bear this in mind while dealing with environmental litigation and give appropriate and positive direction.  So far as India is concerned, we have developed a considerable body of environmental law.  The view we took, what I mentioned yesterday, is that we are interpreted the word right to life as including the right to food, the right to shelter and also the right to a clean and healthy environment because life would not be possible without these things.  Therefore relying on other constitutions we have developed whole new environmental jurisprudence.  I only referred to one case just to illustrate justice ………… is here who has done a considerable amount of work, contributed in a long way to environmental protection, but I will only refer to one case, there was a case which came before me in the Himalayas where there was large limestone going on and the State had given the lime stone quarries to private contractors for the purpose of quarrying.  They were quarrying in a very unscientific and very irrational manner.  Hill slopes were becoming barren, debris was falling on the ground rendering the fields infertile and the underground streams were drying up.  There was a tremendous ecological damage so an environmental group brought the litigation before the Court because as I have told you yesterday we have given locus standi to environmental groups to approach the courts in environment related matters.  So they came to court complaining a lot about the environmental degradation that was taking place with the result that the court took notice of it just on the basis of a letter which was addressed to the court and I issued notice to the State and to the various parties who were involved in it and I appointed a team of three geological experts and three environmental experts and this was necessary because  the Court does not have the means of ascertaining facts for  the purpose of arriving at a proper adjudication.  The team of geological experts who examined the seismic structures and also the environmental experts, both of them made their report to the court and after hearing, and considering the report having given it to both sides according to the principles of natural justice, out of 64 limestone quarries 52 were ordered to be closed down by me because they were being operated in a very, very, unscientific manner and causing all this damage.  Those workers who were discharged because of the closure of the limestone quarries, I directed the State to employ them for the purpose of regeneration of the forest and as the resulted in a couple of years the entire slope was covered, I mean it was reforested there were trees and all that greenery was restored.  So the court can give positive directions for the purpose of restoring the environment and ecology.  This is only one example.  There are many more examples.  I don't think I have the time to do so.  But I would like to emphasize in the end that it is necessary for the judiciary to adopt a liberal generous proactive approach and not merely contend                                        itself by following the strict rules of standing and by adopting a totally adversarial approach because when these cases came before me I said, I told the State this is a collaborative effort between the NGOs, the Court and the State.  And the effort all are directed towards one great end, namely, restoration of environment and ecology and that is where we have all got to work together.  And, therefore, it is very necessary to have public participation.  It is essential and that is why I brought in the NGOs and the NGOs used to file petitions, used to write letters on the basis of exposures made by media in the newspapers about this ecological destruction which was  taking place in parts of India and basing themselves on the report, the NGOs would file petitions before the Court acted.  The Court would appoint a Commission of Enquiry in order to find out what is the correct state of facts.  So we departed from the adversarial model, but these are some of the things.  We also started appointed monitoring mechanism because supposing I gave directions to the state to carry out certain measures and the State and I want to know whether the State had done so or not.  So I appointed a team of NGOs, or maybe sometimes they were Government officers to examine to find out the situation after three months or six months and make a report back to the Court so that I could ask the State what have they done in the matter.  So monitoring mechanisms were set up in public participation.  These are the ways in which we proceeded to enforce environmental protection.  Thank you  very much.                 (Applause)

CHAIRPERSON (Judge Thomas Mensah):  Thank you so much judge Bhagwati.  You have given us as usual very incisive presentation drawing our attention to the linkage and the need for the judiciary when applying environmental law to promote social justice and also sustainable development,  and of course the role of the judiciary in applying the law with creativity as you have suggested and imagination we will now move on and I will ask Judge Sachs of the Constitutional Court of South Africa to make his presentation.

JUSTICE ALBIE SACHS:  I am inviting somebody into this hall.  I don't have the formal authorization of the organizers, but I know she will be welcomed.  It is someone with whom I have had a passionate relationship.  I have never met her, I have never spoken to her.  I only know two things about her, her name and that she was a litigant in  the Constitutional Court of South Africa.  The principle number 1 of the Rio Declaration says that human beings are the center of concerns in sustainable development.  They are entitled to a healthy and productive life in harmony with nature.  Her name is Mrs. Groot.  For those who have trouble pronouncing it means Mrs. Big tree and just in passing I mention shortly after we decided the case of Mrs. Big tree there was the famous case in the United States of little bush.  That's the important cases in international law but I suspect ours will be the case that will last the longest.  Mrs. Groot was one of five hundred people living in an area of shacks not far from Cape Town.  The winter rains were approaching and she and her neighbours decided they couldn't withstand one more inundation.  The  rains came poring down penetrating the shacks, children couldn't go out.  Everything saddened and they decided to move with their few belongings to some dry lands nearby.  Only to discover that that land had been set aside for low cost housing.   The local authorities negotiated with them and said there is somebody else higher up in the queue entitled to be on this land.  You must move of the land after some months of negotiations had failed, they were evicted,  rather roughly and ended up on a sports field with nothing.  The rains came down, they simply had plastic sheets to protect themselves.  And a local attorney said, but today we have a constitution in South Africa and the constitution says that everyone has the right of access to adequate housing, he went to court.  The High Court heard the matter and said, but there is a phrase that follows the statement that everyone has a right of access to adequate housing, to the effect that the State shall take reasonable legislative and other methods to realize that right within its available resources.  And the South African State has provided literally hundreds of thousands of homes to desperately poor people.  They don't pay for the homes, brick homes with water, electricity, they become the owners.  They are in the formal housing system.  And, therefore, the State, the High Court said, has progressively realized the right.  At that stage it was something like 600,000 homes for 600,000 poor families.  It is now over a million.  But the judge said, there is another provision that says every child has a right to shelter and that provision is not qualified by the necessity for progressive realization within resources.  And since these children are on a sports field with nothing, without shelter, I am ordering that they be given reasonable shelter and since children can't be separated from their parents, their parents must go along with them.  That was the order of the High Court.   It was taken on appeal and argued with great  responsibility and sensitivity by the state by counsel for  Mrs. Groot and by representatives of the legal resources centre and the Constitutional Law Centre at the University of the Western Cape.  The Court heard evidence and argument over a fairly lengthy period of time.  And now we were confronted fairly and squarely with the whole question of how is it possible for unelected judges not directly accountable to the commune, not in charge of state budgets  to enforce social and economic rights. The issue had been bitterly contested during the period when our constitution was drafted and many people  argued that rather than having social and economic rights in  the constitution, it should simply be as had been the case  in Ireland, India, elsewhere, directives of state policy  that would not give rise to enforceable rights.  Justice bag  and some of his other colleagues brilliantly to my mind used  these directives of state policy to enforce the enforceable  rights and that way gave them a punch at see and a reality  in our point of view.  But in our case, the assembly that drafted the constitution decided that we want to live in a country where bread was important as freedom, freedom as was important as bread and the two should not be separated and should be put on a par in terms of the status and the significance, the importance in the constitutional order in                                                         the set of values informing all constitutional adjudication,  social and economic rights together with the classic civil and political rights, and additionally, the rights to sustainable development and environment. Now we had to give some real meaning to those words.  We didn't want them simply to be aspirations.  Nothing would do more to rob a constitution of its virtuous core than to have phrases in it that didn't enter into the lives of people, that couldn't be materialized in a meaningful way.  I am just going to repeat to you what the essential terms were.  Everyone has the right of access to adequate housing.  The State shall take reasonable legislative and other measures progressively to realize that right within  its available resources.  For us the key word was  "reasonable."  The State shall take reasonable legislative and other measures.  Lawyers are used to the concept of  reasonableness.  It's an objective standard that judges can use to measure conduct or remissions.  And we held that although it was very much in compliance with its obligations for the State to provide 600,000 brick houses, it was not in the  circumstances under extreme:  That even if the overall house  building programme had to be delayed, if people were pushed  into a situation where the human dignity was being completely denied and destroyed, that was not reasonable.  And it became clear to us that this phrase of rights being indivisible was not just an incantation.  One could not separate out the private right and dignity of Mrs. Groot  from the right to one day enter a brick house.  The qualitative aspect of human existence,  reason required had to be introduced into the equation.  The question is not simply one of poverty relief as a statistical measure.  It is granting rights and recognizing the fundamental dignity of the human beings who are at the centre of the programme.  And to the extent that the State programme admiral as it was, did not make provision for people living in crisis situations, it was not a reasonable programme.  The question then was how should we respond in specific terms?.  We did not wish to encourage everybody to run to court and say, I want a house, I want water, I want food.  And then in effect turn the Courts into the Government.   We are not equipped to do that.  We don't know about housing construction and finance and repayments and sewerage and electricity.  But we could insist that the Government itself have a programme and we left it to the Government to decide how that programme should be organized, at national level, provincial, local.  Whether the Government provided land or brick houses or temporary shelter, or materials for homes that we left to Government, that is the role of Government, it is not the role of the Courts, but that the Government was obliged to do something to meet people in crisis and extreme distress.  That was the order of the court and that's how we tried to balance out the appropriate intervening role of the Courts insisting the fundamental rights as guaranteed in the constitution are protected with the recognition that the function of the Government is to govern and take the budgetary decisions and be responsible for the implementation.  Thinking about Mrs. Groot in relation to the theme of this conference forced me to put intellectual pressure on the concept of sustainability.  Sustainable development normally in the literature refers to sustainable utilisation of scarce resources, a non-completion of the depletion of the constituents of the plan, et cetera, important though it is, it is just one dimension of the physical sustainability.  If you like the natural sustainability, even the harmony within which people live in relation to the world around us.   But there are two other dimensions to sustainability that I feel are important.  The one is the sustainability of the legal process itself.  We have to have  a process that connects up with the real world up there, that is efficient, that is principled that is creative.  This affects process, we need a process that is not your normal formal remote as justice Bhagwati said, adversarial type process.  We have to enlarge the scope of standing.  We have to insist upon information, participation, transparency.  We have to, ourselves as judges, develop a new kind of creativity for new kinds of problems.  I was very struck in the debate yesterday, do we rely simply on text and what the legislature says, or are we active and do we fill in the gaps ourselves.  And I found myself agreeing with both sides.  And when you agree with both sides, it is not opportunistic, what you are saying is both sides have a lot of right.  Of course, we do not invent the text.  We do not invent the principles.  We do not invent the norms.  They are to be found in international instruments, they are to be found in legislation, in constitutions.  So we work from the instruments that are there, if we look hard enough to find them and we put them together.  But we interpret them and use them and implement them in an active kind of a way.  And that's where the principles that we profess become important.  We need to have coherence.  We need to have guiding themes to the huge multiplicity of measures that give underlying rationale for what we are doing so that it is organized and fruitful.  We also need sustainable forms of remedy.   And again this puts pressure on us as judges to be creative.  Remedies that themselves are sustainable.  It is very easy to fall into the temptation of judicial populism, to become a hero denouncing the polluters are denouncing those destroying the environment.  But if we don't come one a remedy that is effective and itself a sustainable remedy, then we are simply trivializing the very enterprise that we are seeking to pursue.  Finally, we come to sustainability of the lives of people.  This is the triad, it's resources, it is the process, it is the people.  And this again calls for new  judicial imagination.  We use today to believe that the role of the judge is to distinguish between good and evil right and wrong.  But increasingly the role of the judge is to balance out-rightly the right.  Is there a right to develop? there is a right to sustain the development environment, there is a right to live with dignity, and it is how to harmonize in a proportionate kind of way in a very contextual way in a real concrete kind of a way.  I think that is the art of the judiciary in this whole area and in many many other areas.  If one looks at the case of Mrs. Groot, I often used to ask myself do you have to be white to be green?  Is the environment an issue for those who are living well off comfortable lives who don't want to destroy the beautiful parks and the universe for their children.  Surely that cannot be so.  For people living in degraded environments right now, the theme of the environment is of fundamental importance.  Think of it, Mrs. Groot does not use up resources.  She is a type of poor people throughout the world.  In a throw away society who pick up things, who recycles, who recycles better than the poor, the scraps of metal, the wood of plastic, simply to provide a shelter for themselves.  They are not a drain on the resources of the world.  They are people desperately trying to use the cost of the wealthy world in order to survive.  How can she live in harmony with nature if nature pours down upon her and makes living impossible.  Her ancestors were driven off the land, were dispossessed, were deprived of the resources for sustaining themselves.  It was the State and human beings that created the situation in which nature is so hostile to her.  And so we have a responsibility to restore conditions of harmony for her.  And I will just end with this because to my mind, the example I am giving highlights the tensions in this whole area.  She needs electricity so that she does not have to cook with fire that is smokey, that is dangerous that burns and scores, happens to be expensive.  Electricity is produced cheaply in South Africa because we have coal.  Burning the coal produces pollution in the air, and yet she does not have a right to cheap electricity.  We cannot tell Mrs. Groot you must rely on solar power.  You must rely on wind driven mills to produce the powers.  That will not get her the cheap electricity.  At the moment it is expensive.  So we have to balance out her claim and the claim of the poor to electricity that not only enables her to cook, to store food.  It enables her children to watch television, to know about the world, to be educated.  But at the same time we cannot simply say because electricity must be cheap, the big producers in Mpumalanga burning coal can be totally negligent and irresponsible and they must grab the cooling systems, they must scrub, they must clean the air as much as possible and appropriate means of balancing out the two have to be established.  And that is the task that faces us as a country and I think faces large sections of humanity.   Someone once said that the role of the law is to convert misfortune into injustice and I can think of no area where those words are truer than the area of enforcing social and economic rights.

(Applause) 

CHAIRPERSON (Justice Thomas Mensah):  Thank you very much, indeed,  Justice Sachs, for that moving presentation which at the same time is very relevant to the theme.  You have called our attention to the socio-economic rights and the difficulty of realizing such rights, I think what is very important and that our guiding theme should be to give a coherent and meaningful dimension to all that we do as judges.  And you  have called our attention to three essential requirements,  the sustainability of the resources must be by also the sustainability of the remedies that are prescribed and also the sustainability of the lives of the people for whom the remedies are prescribed.  I think this is very, very positive and clear dimension for our discussion to follow.  Before I call on the speakers, I have got two announcements.  The Minister of Justice and Constitutional Development, Dr. Maduna who is here with us this morning.  He has taken a very discrete seat behind us.  As you know he has been with us throughout this Meeting.  He has given us two very important presentations, but apart from all that he has shown a very keen interest and support for our symposium and he demonstrated that yesterday at the dinner by participating and leading the choreography which finally involved practically all participants.  We would like to thank him very much indeed for providing such very inspiring leadership and we wish him very well in his continuing endeavors.

      (Applause)

And I have one little announcement.  It is an administrative one. I have been asked to tell judges who are departing for the airport today that they must report at the conference reception desk three hours before the flight time.  Thank you very  much, indeed.  May I now ask the first of our presenters, Mr. Justice Ricardo of Costa Rica and may I remind colleagues that I would very much appreciate if they could keep their presentation to the eight minute time limit that we have set.  Thank you.  

JUSTICE LUIS RICARDO ZELEDON ZELEDON:  Thank you very much, Mr. Chairman, in 1992, I remember after the Rio Summit I was called to participate in Switzerland in a conference dealing with quarry functional agriculture.  On that occasion the speakers pointed out that in order for agriculture to be in harmony with nature, the State would have to indemnify, compensate any kind of activity that would relate to agriculture.  In 1992 because I was disappointed with the conclusion of that Conference I was invited to Brazil and there the Governor of that province pointed out that man know, the surrounding of the Amazonian region would not be sacrificed like other parts of the world.  Since 1992 up to the present day, ten years have gone by.  I think we can say that there has been a radical change in the field of international law.  We cannot limit ourselves to the 1972  Stockholm Declaration, nor the 1992 Rio Declaration because the United Nations in the following years in 1993 in Vienna when dealing with Human Rights, 1994 the Summit was on Population, 1995 it was the Woman Conference, 1996 the Conference was on Social Development in Copenhagen, and than came Food security, climate change and so on and so forth without forgetting drug trafficking, and other topics.  Environment has always been present and in all of these Summit declarations and texts, we see that human beings are at the center of the issues that are deliberated on, hence all of these Summits and Conferences constitute and signify great strides made in fundamental rights and international law to a great extent has begun to enter the national jurisdiction without overwhelming systemic transformations.  Let me just say that in 1993, in my country, we had a court decision where we acknowledged the existence of the environment as a fundamental right to citizens.  In other words, the right to a healthy and balanced environment and this much longer before the constitution itself would incorporate this principle.  In other words, this had already been recognized and agreed to by nations and that was how we were able to undergo a very broad based legal transformation and jurisprudential case law transformation in my country.  We must think along these lines.  Everyone present here, people from the preceding centuries sought to speak about the fact that we will soon be replaced by new generations and especially bypassed in our principles and our way of living.  We should bear in mind that the last decades of the last century were centuries where human beings were left on the side lines where market forces, merchandise, goods services and other aspects took precedent.  Nevertheless, men and women of the new century are already beginning to see something we barely see in a new and different world.  And here I am thinking about the field of law in particular.  Today we feel that the field of law is totally different from the one we were taught or we teach in law schools.  Today there are totally different issues in topics that were not included in our law schools, in our times, nor were they deemed worthy of attention.  Today one of the main issues is that of a marketplaces(trade).  Again, legislation is lacking.  There are gaps here such as in consumer protection and many other aspects, that the law even as it relates to environment in this area does not cover adequately.  There is another word that is being heard more and more in legal circles and that is the environment which is the third concern and fourth concern is modernization causing growth of legal systems.  These four dimensions that is we see in the field of law should all be seen from a humanistic view point, that is, they should be seen in such a way that the basic rights should be protected in all these dimensions.  There are of course other traversal dimensions such as solidarity, fraternity, food security, right to peace, and to live in a peaceful world all of which are fundamental conditions of course for a healthy environment.  The fourth dimension that I mentioned modernization revamping of our legal systems, our thinking is this, the majority of developing countries and even in many developed countries, today more than ever before, they have to reform their legal systems.  This is so that the legal system can meet the needs of our modern societies.  This modernization of our justice systems means that we must draw away from old schemes, lengthy court cases like the trials still based on the written world, economic and social relations are not correctly resolved.  And where we do not find a positive or receptive attitude towards the aspirations of the majority of citizens in the environment, there must be a debate and discussion on ways of making progress.  Well, if we try to do this through backwards judicial systems we will not be making any progress.  These general principles that I have mentioned, whether or not they are accepted/ratified by States are nevertheless already a part of the awareness that we have fostered in legal community and there are many aspects to this.  I don't have time to go into all of these topics and terms, but let me just say that all these have a very heavy impact on constitutional systems in the last ten years,  perhaps 80 per cent of the nations in the world have incorporated new principles in their constitutions that have to do with the environment as a fundamental right or at least there is a commitment which the State has made to protect the environment.  And this inclusion in constitutions of these concepts have also allowed for a more holistic interpretation of the constitution.   Let me just conclude by saying that in my country and in the written paper that I have submitted here, we have listed over a thousand significant court decisions in the field of environment, but the main thrust here is to try and create bodies within the legal system that can act more efficiently in meeting the demands for a new and justiciable system in the field of environment.  We have drawn up a draft code for legal action here, so we might come up with this new form of environmental justice.  And as the Vice President of the Republic of South Africa said and whom Costa Rica supported regarding the issue for the United Nations to consider the creation of an international environment tribunal, I believe this is not arguing against the International Court of Justice in the Hague but rather this new tribunal could provide a dispute settlement mechanism where citizens could have resource to help solve their problems;  and where perhaps to the countries it could serve as a system of arbitration between countries to handle major or large transboundary environmental problems as it is done with commercial cases where there are special judges.  Thank you very much, sir.

(Applause)

CHAIRPERSON (Thomas Mensah):  Thank you very much, indeed for those very important and helpful comments and also for the information you have given us regarding the effort that have been made in your country.  As you said, your presentation is of course going to be available in full to all of us but thank you for summarizing it for us.  The next speaker is Mr. Justice Kirpal, Chief Justice of India.

JUSTICE B.N KIRPAL:  Mr. Chairman and friends, I have circulated a paper related to the environment of jurisprudence in India and I propose to give a brief outline thereto.  India has had environmental jurisprudence for over 25 years and we believe that protection of environment and consequently protecting human rights of healthy living can be ensured only if there is harmonious functioning of the Legislature, Executive and Judiciary.  It is therefore necessary in the first place to have good laws in place.  And in that the Legislature is not lacking we have had Water Protection Act, Air Protection Air and now we have the Environment Protection Act.  But implementation is what was lacking.  Failure on the part of the governmental agencies to effectively enforce environmental laws and non-compliance with the statutory laws accelerated degradation of the environment.  Most rivers and other water bodies were polluted.  There were also rapid increase in casualties who suffered from desperate health disorders caused by widespread air pollution.   Lastly environmental degradation had adverse effects on public health which prompted environmentalist and residents of polluted areas as well as NGOs to approach the court particularly the high levels of the judiciary for suitable remedy.  This led first of all to the relaxation of the rules of locus standi.  There is a complete unity on this issue and the high judiciary got involved in several cases because of the relaxation of the locus standi rule and the departure from the rule that was there earlier.  That led to important consequences which were particularly pertinent to environmental matters.  First since it was possible that there could be several petitioners for the same set of facts dealing with environmental degradation, hazard or disaster.  The court was able to look from the viability of the degradation to be addressed rather than the dispute between two parties.  Second the rule took care of many interests that went unrepresented, for example, that of the common people who normally had no access to the high judiciary.  Also the process brought into sharp focus the conflict of interest between the environment and development and set the stage for a number of decisions that would deal with issues relating to this area in the most specific manner.  The relaxation of the locus standi rule in effect created a new form of legal action termed public litigation and social action litigation.  This form is usually more efficient in dealing with environmental cases for the reason that these cases are concerned with the rights of a commune rather than the individual.  It is characterized by a non-participation of a amicus currie??? (friends of the court) and the issue of detail interim orders in the form of continuous mandamus under articles 22 and 26 of our constitution.   The judiciary and their quest for innovative solutions to environmental matters within the framework of public interest litigation looked to constitutional provisions to provide the Court with the necessary jurisdiction to specific issues.  Furthermore article 22 of                      our constitution gave the Supreme Court considerable power to mold its decision in order that complete justice could be done.  As the Supreme Court as the final authority as far as interpretation is concerned, it assumes a sort of prime position in the Indian environment legal system.   For example the fundamental right contained in article 21 is often cited as a violated right and here I quote Justice Bhagwati, "we think that the right to life includes the right to live with human dignity and all that goes with it, namely, the  necessities of life such as  adequate nutrition, clothing, shelter over the head and  facility for reading, writing and expressing one's self in  diverse forms freely moving about and mixing and communicating with fellow human beings.  This doctrine has been examined further, the right to life is a fundamental right under article 21 of the constitution and it includes the right of enjoyment of  pollution free water and air for full enjoyment of life.  If anything endangers or impairs that quality of life it is in derogation of laws and therefore a citizen has the right to move the Supreme Court”.  The Supreme Court in its interpretation of Article 21 has thus facilitated the emergence of an environmental jurisprudence while also contributing to human rights jurisprudence.  There are numerous decisions wherein the right to a clean environment, drinking water, a pollution free atmosphere have been given the status of inalienable human rights and therefore fundamental rights of Indian citizens.  The Court has successfully isolated specific environmental law principles upon the interpretation of Indian statutes and the constitution, combined with the liberal view towards ensuring social justice and the protection of human rights.  The principles have often found reflection in the constitution in some form and are usually justified even when not explicitly mentioned in the concerned statute.  There have also been occasions when the judiciary has prioritized the environment over development when the situation demanded an immediate and specific public policy.  We have in this respect followed the well known principles of precautionary principle, polluter pays principle, sustainable development, etc.  Being a developing country, economic progress is essential but at the same time care has to be taken of the environment, thus the question that squarely rises is how can sustainable development with economic progress and without environmental degradation be ensured within the Indian legal framework?.  This can be achieved, by the implementation of good legislation.  The Courts have attempted to provide a balanced view of priorities while deciding environmental matters of India.  As a developing country certainly sacrifices are deemed necessary while keeping in mind the nature of the environment and that area that is critical to the community.  This is done so that future generations will benefit from policies and laws that further environmental protection as well as developmental goals.  This ethical mix is termed sustainable development.  The Supreme Court in recent years has been adopting a holistic approach to terms in environmental matters.  This is usually done by detailed orders that are issued from time to time while committees appointed by the court monitor the home situation.  Thus, the arrangement of environmental management is comprised of a harmonious initiative from the Legislature, Executive and Judiciary.  The high judiciary plays a rather small role owing to its unique power and due to the circumstances of inefficiency within the effective and existence of a skeleton 20 network.  The principles of Indian environmental law are found in the interpretation of 21 laws and the constitution, these encompass several internationally recognized principles thereby providing some semblance of consistency with 24 global environmental standards.   We are normally regarded as guilty of judicial activism but one thing while the Court parts its orders, it makes it clear that no order which is passed is in conflict with any provision of the constitution or of the laws.  But we are active in issuing rights of mandamus and we issue directions to the effect that the laws that exist should be enforced.  Thank you. (applause)

CHAIRPERSON (Judge Thomas Mensah):  Thank you very much indeed for the presentation.  You have I think highlighted one of the most important point that we have to remember, that the effective implementation of the laws on environment and sustainable development involves a harmonious functioning of the legislature, executive and judiciary.  Laws must be in place, constitutional and/or legislation, the executive must take action and the judiciary steps in where the two branches are not doing what is required of them.  And you have given us examples of the way in which the courts have exercised the powers through an innovative use of procedures which have existed in the law.  Meaning judges have not invented new ones with you but they have used imagination and creativity I think this is something that needs to be underlined in all our discussion.  I call on the next speaker, Justice Sapolu, the Chief Justice of Samoa.

JUSTICE PATU FALEFATU MAKA SAPOLU:  Thank you, Mr. Chairman and I thank my judicial colleagues present in this symposium for the enlightening and informative presentations which have taught me something about environmental law.  Now, what I am going to say is based on what I understood the theme of this Session to mean before I heard the presentations by Justice Bhagwati and Justice Sachs.  So some of what I am going to say may not quite fit in with what they have presented and my apologies for that.   Now, I come from a country whose society's way of life is based mainly on a communal philosophy where a common goal of a village or extended family, as the case may be, is traditionally considered as more important than the good of a single  or a few individuals that form the group.  Within the group neither village or an extended family the notions of mutual co-operation and duties and obligations are seen as more important than the notion of rights, which is seen to be based on an individualistic philosophy partly because our constitution provides only for civil and political rights,  rather than any social or economic rights.   Our customs and traditions impose certain duties and obligations on the members of the group and expect mutual co-operation amongst its members.  The neighbourhood principle of love thy neighbour as thyself and do not do unto others what you do not want others to do unto you is very much part of traditional Samoan society.  Because of our traditional attitudes and values, the Samoan people have been able to live in harmony with nature and the environment for very many generations.  This is partly because our customs and traditions would only allow you to take from the land or sea what is required to satisfy your needs and no more.  The point I am trying to make here is whether in terms of societies whose ways of life are based on a communal or collective philosophy, it is  correct for such societies in their pursuit of environmental justice to do so only in terms of human rights and not also in terms of human obligations.  The people of such societies are more used to thinking in terms of duties and obligations and not in terms of individualistic rights which concept has often been associated with the rights of an individual and not with the rights of a group. I say this for two reasons.  Much has been said in this symposium about the present generation being trustees of the environment for future generations.  The common law concept of a trustee involves duties and obligations on the part of the trustee, not only towards the property that forms the subject matter of the trust, but also to the beneficiaries of the trust.  Those duties and obligations on the part of the trustee may be enforced in equity by the Courts. So by using the trustee analogy, the present generation will be the trustees.  The environment will be the trust property.  And the future generations will be the beneficiaries of the trust.  And the present generation as trustees owe certain duties and obligations to the environment as the trust property and to the future generations as the beneficiaries of the trust.  Something was said yesterday about educating the public of their environmental rights, but I wonder whether they should also be educated of their environmental obligations at the same time.  We the present generation are going to be the fathers and the mothers of the future generations.  In other words, we are the parents and the future generations will be our children.  Under Samoan law and I believe this may also be the law in many other countries, the parents have certain duties and obligations for the welfare of their children.  In my country, it can be a criminal offence if a parent neglects or violates some of his or her duties or obligations as a parent for the welfare of his or her children.  The second reason why I have raised this matter, whether we should approach environmental problems not only in terms of rights, but also in terms of obligations in those societies whose people are more used to thinking in terms of duties and obligations, rather than in terms of rights is because of the common law concept of  negligence.  As the judges from the common law jurisdictions who are present in this symposium will be aware, the modern law of negligence is often said to have been founded on the neighbourhood principle, that is love thy neighbour as you love thyself and do not do unto others what you do not want others to do unto you.  The essential concept of the law of negligence is of course the concept of duty of care, not right of care, but duty of care.  That means in certain circumstances one owes a duty of care not to cause damage to one's neighbours.  If the concept of neighbour can be extended to include one's off spring in future generations,  then clearly it can be argued that present generations owe a duty of care to the future generations, not to cause unnecessary damage to the environment in which the future generations will be living in this such a way that they will  not be able to meet their own needs.  In my respectful opinion, it follows from what I have said that if we are going to create a constitutional obligation on the part of the State to provide a sound environment as part of a right to life as the constitutions of some countries represented in this symposium seem to have already done,  then that will be consistent with an approach to environmental problems based on duties and obligations.  It is also consistent with the trust analogy because a trustee owes duties and obligations to the beneficiaries of the trust.  For the purpose of environmental justice and the role of law, I would also like to pose a question concerning the issue of compensation.  We the judges from common law jurisdictions are used to awarding compensation or damages as it is often called at common law to an existing individual for harm done to him or his property by another.  This raises the question in my respectful view of how the Courts can award compensation to the future generations for damage done by the present generation to the environment which may or will affect adversely the future generation to meet their own need.  The question is what will be the proper measure of damages, what will be the proper measure for the assessment of damages or compensation in such a situation. To whom will such compensation be given, given that the future generation have not been born.  Now, the other matter concerning environmental justice that I would just like to refer to briefly is that under the traditional common law as we apply it in Samoa, an international convention will  not be part of the domestic law unless it is first adopted in domestic legislation enacted by the Legislature.  The problem is that the executive government may not have ratified some of these international conventions.  And even if there is ratification of some of the conventions, the Legislature may not enact legislation to adopt principles of the convention into domestic law.  The problem may arise where the executive government of a country has not ratified a convention on the environment or even if the executive government has ratified such convention, the Legislature has not enacted domestic legislation adopting the principles of the convention.  However, an environmental law case may have come before the courts and the judges are aware of convention on the environment which contains declarations of rights and obligations which are relevant and helpful in the determination of the case before the Court.  The question is, can the courts have regard to the principles of the convention in resolving of an environmental law case, even though such a convention has not been enacted by the Legislature into domestic statutory law.  Now, in my country, we have been able to adopt and apply in court litigation the principles of an international convention to which our government has given ratification even though there has been no legislation enacted to adopt it domestically.  I believe the same has happened in Australia and New Zealand.  Now I realize that my time has run out but I just want to make brief mention of two more matters.  One is that we must not overlook that the penal law also has a role to play in protecting environmental rights and in achieving environmental justice.  And I would respectfully suggest that we ask our legislatures to give some consideration to penal provisions related to environmental offences which are quite inadequate.  And finally, I am respectfully in agreement with the views already expressed about judicial training in environmental law.  It is difficult to see how the law can play a competent and effective role in achieving environmental justice through the Courts without the judges who have to deal with environmental law cases having a sound grounding in the principles of environmental law.  Now, I thank you, Mr. Chairman, for the time you have allowed to me.

(Applause)

CHAIRPERSON ( Thomas Mensah):  Thank you very much indeed for a very helpful presentation.  We are running short of time,  but if I may say so, I don't think that it is the fault of the contributors because they have so much that is worthy of our attention to say, but the time that was allocated was I think unrealistically short, so we have been reminded that we have to consider not only our rights but our duties and maybe in exercising our right to listen to this informative presentation we have a duty to the next session.  And that means that we will have to cut short our coffee break and we may also have to give up some of the time for discussion.  So as the old American song says, something has got to give, and I will now call on the last speaker who is Mr. Justice Amedeo Postiglione, Judge of the Supreme Court of Italy to make his presentation.

JUSTICE AMEDEO POSTIGLIONE:  Mr. Chairman, I handed out a text in English which is very detailed on the situation of the environmental law in Italy.  The role of judges in environmental law and the role of jurisprudence;  and the development of the right to the environment and the principle of integration of national law with the community system;  and the principle of integration with the international system and some specific initiatives by the Italian Supreme Court in the field of the environment.  As to the information and databases the training of judges and specific courses and also initiatives for promotion I will refer to these later.  If colleagues wish to know about the very rich development that has taken place in jurisprudence in my country I would be very pleased to address that.  I have distributed a text also in French which is the sort of very brief summary to the interpreters and to give a general idea then of the philosophy of my country's jurisprudence.  Italian jurisprudence on the subject of the environment is quite considerable because of the number of decisions and results which it has come up with.  There is a comprehensive single concept of the environment with a unified vision that includes all resources we have whether natural or cultural.  There is also a concept of the environment as a primary constitutional legal asset which you can place in balance with other assets protected by the constitution.  On a few conditions only, for example, economic development needs, national defence and so on. There is also a concept of the environment as a legal and economic asset and this gives rise to a situation where environmental damage always constitutes an unlawful act which has to be prevented and compensated for example by restoration.  There is also a concept of the environment as a social, a primary social asset, that it is open to society to environmental protection to NGOs recognized by  the State and to any grassroots group.  There is also a concept of the environment as a fundamental human right.  That right includes all the procedural points such as the right to information, the right to participation, right to have access to the authorities as well, but also substantive and fundamental points too such as right to health, right to food, the right to water, the right to breath pure air and the right to enjoy beautiful countryside and so on.  This detailed jurisprudence on these matters.  What about the role of judges in Italy.  The role in my view is very powerful, perhaps too strong.  Also in the field of the environment.  Of course, one has to avoid excesses if only in order to ensure respect for sustainable development.  The independence of the judiciary with regard to the political authorities is guaranteed.  Italian judges are very sensitive then to environmental problems and wish to co-operate with community institutions and here I note the European court of justice and with international institutions and I would like on behalf of that court to say that this very important symposium could be institutionalized in general and at the regional level too.  We believe in particular that access to justice is not just a concession made to the individual.  It is a strategic legal necessity to guarantee the effectiveness or if you wish the enforcement and genuine implementation of the law at all levels.  Not only at the national level, but also at the level of the community and at the international level.  In my view, at the international level, there is a huge gap, a very vast vacuum with regard to access to justice and by that I mean access for individuals and for NGOs.  By that I mean that environmental damage at the international level remains unpunished, this must be recognized and the consequences must be drawn by.  By way of conclusion I would like to say, just a little about the idea of an international environmental court open to society.  That idea is the expression of a fundamental right.  It is our duty we as individuals to support that plan.  I as a judge have always supported the plan within the Italian Supreme Court of Cassation and with the formal approval to have that court, I have seen that the evolution of law is also the result of direct legal experience and that is why I welcome the proposal by the Vice President of South Africa for the establishment of  an international environmental court.  In my opinion, we should encourage governments and we have some responses already, many governments are interested in this.  This is a matter of life on earth and the interest of the life of the future generations.  Thank you.

(Applause)

CHAIRPERSON (Judge Thomas Mensah):  Thank you so much for those very perceptive words but I also thank you for being so brief.  You have raised a number of important points.  You have indicated the powerful role of the judiciary and you have also suggested consideration being given to some form of institutionalization of the symposium.  This is something perhaps that others can give some thought to.  You have called attention to what you call a vacuum in the access to justice at the international level, possibly you are referring to damage to what generally are called the global commons and what remedies there are and what procedures may be used.  The question is whether this can appropriately be addressed through the establishment of a new court and this is a suggestion which was made at the beginning of the conference, a matter I am sure to which some  of our colleagues will return in the interventions that we will have after the coffee break and as I indicated we should have been coming back from the coffee break within the next four minutes.  I would suggest that we take a coffee break of twenty minutes which means that our discussion period will be reduced by 15 minutes.  But I think what we have had this morning is sufficient to compensate us for what we will lose in that regard.  Thank you.  (Coffee break).

CHAIRPERSON:  Welcome back and this is the opportunity for colleagues to make contributions from the floor.  I have already five speakers on my list and if any of you wishes to speak, could you kindly indicate by lifting your name plate and the secretariat will come around and take notes and give me the list.  But the first person on my list -- but before I do so, if I may, I have been asked to clarify that the request that those who are leaving today should report to the reception desk is merely to enable transport arrangement to be made.  They are not going to be required to leave three hours before the flight but they have to report three hours before the flight so that arrangements can be made for them to leave at the right time.  So please do not feel unduly upset about the fact that you have to leave three hours to the airport.  So the first speaker on the list is Mr. Pillay the Chief Justice of Mauritius.  Please you have the floor.

JUSTICE ARIRANGA GOVINDASAMY PILLAY:  Thank you, Mr. Chairperson, since I am taking the floor for the first time I wish to thank the organizers for having invited me here.  It has been a very interesting session, so far.  And I wish to share some observations with you and some of my experience also.  Now, there is obviously a linkage between human rights and environmental protection, that is for sure.  And I am wondering if we do have an environmental impact assessment for the global projects, why can't we have also a human rights assessment in relation to government policies.  In other words, any policy that is adopted by a state should be not only be proved to be environmentally sound, but also human rights proved.  Now my second observation is about social economic and I dare say also I may add cultural rights.  I have been rather surprised that not one reference has been made to the International Covenant on Economic, Social and Cultural rights which is the major instrument in relation to economic social and cultural rights which was adopted in January 1976.  It makes specific reference to the environment.  I will only mention article 10 protection to the family, the right to an adequate standard of living, the right to have article 12 the improvement of all aspects of environmental and industrial IG,.  In other words state parties undertake to improve all aspects of environmental and industrial IG.                 I have also found out that there are certain countries which by the ingenuity of their interpretation, interpret the right to life as including the basic necessities of life.  When those same countries have ratified the International Covenant on Economic, Social and Cultural Rights.  In other words those state parties are not complying with the obligations under the covenant by not enacting legislation and adopting other measures in order to implement those rights.  Here, I would like to refer to the core elements of economic social and cultural rights as understood by the committee on economic and social rights because it is very interesting and I will tell you why later on.  It says here the right to have for instance minimum access to the minimum essential food which is nutritionally adequate and safe and to ensure that no one suffers from hunger.  Access to basic shelter, housing and sanitation and adequate supply of safe and portable water. Now, those core elements are interesting in the sense that those core elements to those rights are not to be realized overtime, but they must be implemented immediately.  That is why they are called core elements because they are basic elements which must be implemented as soon as the country has ratified the Covenant.  So you see there is a big gap between adhering to a convention and then implementing it by adopting the necessary measures.  Now, it is very interesting also to find out, to talk about the South African experience.  Justice Sachs has told us about the constitution and the right to shelter or a basic house, the right to basic health.  But in the constitution there is the progressive realization to the right to housing and the right to health,  whereas if South Africa were to ratify the International Covenant, then it would be an obligation which must be implemented immediately.  You would not be faced with the difficulty that you are now facing and I am wondering why when many social economic rights have been enshrined in your constitution, the South African authorities have not yet ratified the international covenant on economic social and cultural rights.  This is all I have got to say at the moment.  Thank you.

(Applause)

CHAIRPERSON (Judge Thomas Mensah):  Thank you very much indeed for those pertinent comments.  The second person on my list is Justice Chanturia the Chief Justice of the Supreme Court of Georgia.  I give you the floor now.   

JUSTICE LADO CHANDURIA:  Thank you, Mr. Chairman.  First of all, I would like to express my sincere gratitude to UNEP and host of this symposium for giving me opportunity to visit your wonderful country which was given the noble prize laureates.  This country seems now to be the place of birth of deliberating on the new challenge and new function of judiciary for the new millennium to support sustainable development.   To achieve this goal seems to be not easy.  Our country which is one of the newly independent countries is ten years old, but for this period of time Georgia has ratified almost all multilateral agreements, and has adopted more than 20 new  environmental laws which meet the modern standards and requirements.  According to the Georgian constitution, international agreements and conventions are part of our legal system.  It means that judges can use norms of those international instruments in their practice.  Georgia completely inherited from Soviet time the old judicial system.  Judges become independent, which is a very important precondition for functioning of modern States that are based on principles of the rule of law.  Besides the special environmental laws, environmental laws are located in different codes and laws,  like criminal code, code of administrative violations,  etc.  We do not have chambers or judges who are specialized on environmental cases, but environmental law has been obligatory discipline at the faculties of law, the universities.  It means the judges and other lawyers are familiar with principles and laws of modern environmental law.  And finally, of course, small countries like Georgia cannot do very much in terms of providing solutions for global environmental problems, but our joint efforts will bring positive results.  Therefore, it is big honour for me to participate in this symposium.  Thank you very much.

(Applause)

CHAIRPERSON (Judge Thomas Mensah):  Thank you very much indeed.  The next speaker is the Chief Justice of Tanzania to whom I now give the floor.

JUSTICE BARNABAS A. SAMATTA:  Thank you, Mr. Chairman.  I don't know how my name got on the list.  I had not asked for the floor.  Perhaps I can make just a short comment regarding the situation back home. In Tanzania we do not have comprehensive law on environmental matters.  We have patches here and there in the statute books, but I understand now the government is preparing a bill and there has been assistance, it has obtained assistance from UNEP and other organizations.  It is preparing this comprehensive bill and will be tabled in Parliament as soon as possible so that the protection of environment becomes a national issue in the country.  We do not have specialized courts at all in relation to environmental matters.  We have specialized courts in relation to commercial and land matters.  It is very difficult for us to establish specialized courts because of the question of funding.  The country's

geographical size is very big.  It will be very expensive to establish such courts.  Thank you, Mr. Chairman.

 (Applause)

CHAIRPERSON (Judge Thomas Mensah):  Thank you very much.  It is my African heritage which perhaps leads me to believe that all Africans are one and, therefore, I substituted Tanzania for Zimbabwe.  Now I give the floor to Judge Chidyausiku, the Chief Justice of Zimbabwe.

JUSTICE GODFREY GUWA CHIDYAUSIKU:  Thank you, Chairperson.  I would not mind swapping positions with my colleague in Tanzania.  This is my first intervention.  May I take this opportunity through you, Mr. Chairman, and through the Chairman of this Symposium, the Chief Justice of South Africa, our host to express my thanks and gratitude to the people of  South Africa for the hospitality that we have experienced throughout our stay or throughout from the beginning of this Conference.  And having said that, I would like to give an overview of what the position is like regarding environmental management in Zimbabwe.  At present, environmental legislation in Zimbabwe is rather fragmented.  There are in all about 19 pieces of legislation that deal with the question of the management of the environment.  Some of these enactments are very old and do not take into account developments that have taken place of late.  They are basically focused on how to administer the maximum extraction from resources.  However, there has been a debate of late and wide consultation with a view to enact an act that is more modern and in keeping with present trends in environmental management.  They have recognized about ten principles which are guiding them in their deliberations.  Consultations have taken place amongst stakeholders and international experts on environment, but I note with satisfaction that one of the major principles that is to be taken into account in this view relates to the ratification of international conventions.  This Bill provides or will provide I hope that the international conventions that Zimbabwe will have signed and ratified or acceded to should be converted into domestic or municipal law within a limited period of time.  So in terms of philosophical jurisprudence, we have got very little to contribute to this conference.  Ours has been a learning experience, an opportunity to learn and to use what we have learnt from this conference to develop our law and to be able to contribute in future conferences or symposiums of this type.  I would now like to touch very briefly on something that is happening in Zimbabwe which has some relevance to this symposium.  I listened with great interest to the contribution of Mr. Justice Sachs this morning.  It gave me or reminds me of what is happening back home.  I would like to share with you of something that is happening in Zimbabwe which I think as it will have a tremendous impact on the environment and development.   We are in the process of carrying out a land reform programme in Zimbabwe.  The background to this programme is simply that prior to 1980 Zimbabwe was involved in armed conflict.  The main reasons why there was that conflict was because the majority of the people were denied their political rights and their land.  As the Lancaster House Constitutional Conference in London, the issue of political rights was resolved.  The question of access to the land was left unresolved.  It was left unresolved on the basis that our constitution provided a bill of rights that protected individual rights.  And at that point in time property rights were very much loaded in favour of the minority that was in power then, and the resistance was to have this entrenchment because it meant the minority that owned the privileges and the land would remain.  However, the impasse was broken by undertakings that were given by certain countries that they would provide the facilities to pay for compensation and ensure that the property would be transferred from the minority to the majority.  For 20 years the assistance or the money to purchase the land was given in dribs and drabs in order to redistribute the land.  Until a few years ago, decisions were taken by those who provided the money for the land that they will no more provide money for the land.  It was then that the Government of Zimbabwe decided to carry out its own programme of land redistribution and formulated what we now know in Zimbabwe as the Land Reform Programme.  The premise upon which this Land Reform  Programme is based recognizes that Zimbabwe has 33 million hectares of land.  Of the 33 million hectares of land, 17 million is owned by 4500 commercial farmers of European origin.  The other 17 million is owned by 40 million black Zimbabweans.  Not only having recognized that, the Land Reform Programme also recognizes that the 4,500 commercial  farmers utilized 40 per cent of their share of the land, we arrived at this figure on the basis that the 4,500 commercial farmers in Zimbabwe own about 2 million cattle.  Any agricultural extension officer will be able to advise you that you need about 3 to 4 million hectares to graze 2 million cattle.  We also know that from statistics that are received on an annual basis from commercial farmers that the land they need to grow the products or the crops that they grow is only 2 million hectares.  Thus, about 50 to 60 percent of the land is not being utilized for any purpose.  A decision was then taken that this land be acquired for redistribution to the people along the following lines:  Five million hectares of that land was supposed to be utilized for resettling peasants who are congested in communal areas.  The other three million was intended to be redistributed among black commercial farmers in order to decentralize the whole farming operations in Zimbabwe.  However, the commercial farmers, the 4,500 commercial farmers resisted these moves, and as a result the situation exploded.  People started invading their lands and the whole situation really became ugly.  That is what it is all about in Zimbabwe.  It is an attempt to redistribute the land in a manner that is equitable and sustainable, for the benefit of the generality of the people as a whole.   The question of compensation, the Government of Zimbabwe has taken the position that the powers that promised to pay compensation should pay compensation.  We cannot tax our people so that we pay for the land that was taken for nothing in the first place.  We as judges in Zimbabwe have a difficult position when there are battle lines drawn along the lines I have indicated, it is very difficult to try and adjust ourselves to see what meaningful role we can play in order to bring peace to the conflicting parties.  We are doing our best.  We haven't succeeded as much as we could, but we will keep on trying.  And that brings me to the point that we discussed earlier, the question of judicial activism.  How does a judge react in a situation such as this one?.  If you indulge in judicial activism, when the population is polarized the way it is polarized in Zimbabwe, you are likely to be accused of being partisan.  So we have had to do a strategic move in order to avoid judicial activism during a period when there is conflict because to indulge in judicial activism you are likely to be accused of partisanship.  I personally support both judicial activism and non-judicial activism because our own history in Zimbabwe teaches us one thing, and when I am talking about the history of Zimbabwe, I am talking about from the time when it was Rhodesia to now, we have learnt from history and experience that judicial activism can be a double-edged sword that can be wielded for good and for bad, depending with the user.                  And we have seen judicial activism being used for the oppression of the people.  We have seen judicial activism being used for the liberation of the people.  Whenever judicial activism is used for the benefit of the people, we applaud them.  But if it is used for the oppression of the people, we will be the first one to cast the stone.  So, I thought I might share these thoughts with you because the way the whole process is projected on the international media, one gets the impression that those who are holding on to the lands and do not want to share with the others, who are regarded as the victims, and those who want to share equally with the others are the ones who are to blame.  Thank you, Mr. Chairman, for giving me this opportunity.

(Applause)

CHAIRPERSON:  Thank you very much for the information. I now call on Justice Gonthier of Canada,  Please Judge you have the floor.

JUSTICE CHARLES GONTHIER:  Thank you, Mr. Chairman.  I would just like to say a word to echo what was said by the Chief Justice of Samoa, to point out that while in Samoa they have a very communitarian society, the Western world historically shares that same common tone of duties.  Both the common law and the civil law, the civil codes are basically statements of duties.  Of course, these duties reflect rights that  exist in other people.  As a matter of fact the "love thy neighbour" statement of Lord Atkins was made by a Scottish judge in a Scottish case, a civil law jurisdiction, and has become, of course, the mainstay of the common law in matters of product liability.  The coming to the fore in constitutions and international conventions of the insistence on rights is, in the final analysis, a call to recognize and fulfil duties.  And if this call is to be effective and fruitful, it must be because people accept that rights exist and, therefore, accept that duties exist.  We as judges in our daily work are called upon to define and impose duties.  And it is also our mission to try to have these duties accepted by the people who are called upon to fulfil them.  That is, I think, what is expressed in the notion I referred to yesterday as the fraternity brotherhood.  And that concept which underlies all of our legal systems I believe is essential to the sustainability of a legal system and sustainability of an ordered and peaceful society.   Thank you, Mr. Chairman.

(Applause)

CHAIRPERSON (Judge Thomas Mensah):  Thank you very much for clarifying that dimension which I think we have to bear in mind throughout our discussions.  I have now got five speakers on my list.  We have now only ten minutes to go because we have to do unto our neighbours, that is the next session, what we would like them to do to us, and therefore, we should not overstep the time limit.  So I am asking all those who speak, to try to confine their remarks to two minutes.  If we do not do that, then some of them will not be able to speak.  It is a forced measure on our part and we have to respect it.  The next speaker is the Deputy Chief Justice of Afghanistan, who, in accordance with the traditions of his country, has requested to be allowed to speak from the podium.  I give him the floor now.

JUSTICE FAZEL AHMAD SHIRIN AGHA MANAWI:  In the name of God, the  compassionate and the merciful and blessings upon his  prophet and his companions.  First of all, I apologies to you that I can't speak English because there is no translator of Persian, my language, but I shall continue in Arabic, although it's not my language and I do not speak it so well.  The speaker will now continue in Arabic.

(No Translation)  

TRANSLATOR:  There is a major problem in the Arabic booth with the microphones.  They have not been switched to the right channel.  The Judge is speaking in Persian not Arabic.

(The Afghanistan Judge continues with his presentation now in Arabic) JUSTICE FAZEL AHMAD SHIRIN AGHA MANAWI:  Like many countries, we in Afghanistan suffered from great fighting and conflict.  I am not exaggerating, I do not think there is an inch in Afghanistan which has not been affected by attacks and devastation of our lands.  You have seen in pictures on the press and wherever they have managed to lay their hand they have managed to burn our things.  We have now begun gradually to rebuild our country by re-establishing the law to pronounce judgments in court to establish security and safety, which obviously has to come through the courts.  But none of this is possible without the help of God and the assistance of foreign countries.  And you representing your countries here and the judiciaries of your different countries we hope will co-operate with us and assist us by helping us particularly in judicial matters.  We, of course, have already received much, but we still hope that we will be able to go back to Afghanistan hoping that the time will come when our country Afghanistan can live on an equal level with other countries in the world.  Thank you.

(Applause)

CHAIRPERSON (Judge Thomas Mensah):  Thank you very much, indeed, for that.  The next speaker is Justice Roura from Cuba.  

JUSTICE NARSICO COBO ROURA:  Thank you very much, Distinguished Judge Thomas Mensah.  Let me thank the organizers of this event and let me of course thank the people of South Africa for their excellent hospitality.  I will be brief.  We did not take the floor yesterday, we do not think it is the same thing to take the floor to say something as having something to say than take the floor.  We think that this is the time to point out something that may have not been taken into account.  Because of time constraints, I am therefore not going to refer to specific examples from my country, a small island, even though we were one of the first countries in the Latin American regions to have a constitutional provision on the duty to protect the environment, as a duty of the Government, of society as a whole, as  well as providing for the right to a clean and healthy environment.  Cuba was one of the first countries that also passed an environmental  protection law.  In the specific case of my country, we have a tribunal, a court which is partially specialized in dealing with these kinds of cases.  And this for eleven years.  But we are not going to spend too much time talking about our experience here we have many experiences of other countries.  I  would like to make some general remarks at this time.  That we have been able to voice important principles that were already set forth in Rio a decade ago.  That we have been able to make progress in environmental law, environmental protection in my country than others does not mean that we have fulfilled our role yet.  That our countries today be signatories to a growing number of international agreements multilateral environmental agreements does not mean that this is for the civil society, or that the civil society is sure that these rather instruments are fully integrated into our national jurisdiction.  That our countries today are much further advanced and much better equipped to deal with issues of the environment and to achieve sustainable development does not mean that this is really an efficient tool at our disposal.  The principles that were set forth, the conventions we have signed and ratified and the laws that we have passed must be observed and respected.  Hence a very important role and a crucial role has to be played by the bench.  And to do this we must be creative.  As distinguished Judge Sachs invited us to do this morning.  The need to strengthen and perfect the intervention of courts here in environmental protection is clear.  We believe that this very Symposium is a significant step forward to that end.  Hence we would like to express our heart felt thanks to the organizers and promoters of this symposium and congratulate them on the result that it will achieve.  Nevertheless, globalization, exclusion, inequality, poverty are words which are all painfully linked and unfortunately this goes well beyond the field of mere semantics.  I think that this is part of the reflections that were given to us yesterday.  The resolution that was submitted is an excellent one.  Certainly peaceful resolution with lofty thinking behind it.  We need and we have talked about being more energetic in our interventions here.  When fighting inequality,  social justice etc, it leads us to notice one short coming in today's globalized world.  I am talking about transnational corporations.  We have had justices as our main concern in trying to achieve social justice, but we must point out that the main violater of the environment has in the past and today still been these transnational corporations.   We would suggest that we consider in our resolution, perhaps on page 3 on the third page where we have our first acknowledgement here and we talk about poverty, perhaps we could make some kind of a statement on behalf of this symposium concerning the need to strengthen or boost the liability of these entities in the light of the transgressions they have committed in the environment.  That is our concrete observation and our modest contribution to the thinking of this symposium, and thank you very much for your attention.

(Applause)

CHAIRPERSON (Judge Thomas Mensah):  Thank you so much for those comments and for the concrete suggestions you have made.  I have now got three speakers and I have to appeal again to them, we have got -- we are now encroaching on the time of the other.  We are now in injury time.  But there is no goal.  Could you please restrict yourselves to no more than three minutes.  I have got three speakers on my list and the Executive Director of UNEP would also like to make a few comments.

JUSTICE MOHAMED JAFFAR ABDULLAH QASSIM:  Thank you Mr. President, I will give my speech in Arabic.  I have listened to the interventions dealing with the fact of the rights to sound environment as a human right and this was presented in what has been said by Judge Bhagwati.  I am going to give you some information about legislation in Yemen.  We have a rule in 1996 in Yemen we had collaborated with IUCN to have a law and the law is enacted and is now being enforced.  In this law there is an article which is of great importance which states that the right to sound and healthy environment is a basic human right and this reflects the fact that international co-operation in the field of environment will lead to the development of national laws.  With regard to the implementation of the rights dealing with environment and sustainable development they are still in the early stages in our country.  Most of the issues considered by the Courts deal with marine environment.  This shows that we should raise awareness to make the people aware of the rights to sound environment as also we should train the judges to be aware of these rights.

(Applause)

CHAIRPERSON (Judge Thomas Mensah):  Thank you very much and thank you especially for being brief.  The next speaker is the Justice from Morocco, please take the floor.

JUSTICE SAAD MSUMI:  Thank you very much, Mr. Chair. I would never be able to thank enough the eminent personalities and distinguished Judges for the excellent presentations they have made yesterday and today.  And speaking about Judge Bhagwati's presentation, I have been very much struck by this presentation on several points.  Let me just say two examples.   You have brilliantly discussed on the myriad deprivations of man in health, housing and so on.  Now I have observed that the rich countries in 1998 in Rio committed themselves to setting aside point 7 per cent of their GDP to support sustainable development.  The UCD report by the year 2000 in its statistical chapter indicates that rate in fact does not go beyond point 2 per cent.  Now doesn't this give us food for thought.  Don't you believe that we should act in order that these countries meet their commitments and keep their promises.  Yesterday we talked about the creation of specialized courts or at least training specialized judges by the judiciary, all of that is of course going to cost money.  And it will be a heavy burden for the developing countries and you as yourself know when you said yesterday in your remarks when you talked about the financial difficulties that were obstacles to sustainable development kept running into time and time again, on the economic side.                 Now talking about the procedural side.  Of course you are aware that we have difficult legal systems throughout the world and the judiciary authorities that you mentioned again in your brilliant talk may at times be considered to be a giant with feet of clay.  If their decisions are not actually applied, because in certain legal systems and I am talking about the Moroccan one, one debtor who is very reluctant does not want to show good will and implement the legal decision or obey it, it is up to the executive, which is not a part of the judiciary to ensure the fulfillment of such.   And I can tell you that there are many legal decisions that have been taken in my country but now a good number have remained worthless scraps of paper. Thank you, chair.

CHAIRPERSON (Judge Thomas Mensah):  Thank you very much and once again my thanks to you for being so brief.  The last speaker is the Justice from Oman.

JUSTICE ABDULLA BIN RASHED AL SEYABE:  Thank you, Mr. Chairman.  I am also going to speak in Arabic.  In the name of God the merciful the compassionate.  It is our pleasure that we are attending this August meeting, which is attended by a large number of Judges from all parts of the world we would like to hail the role played by the United Nations in the field of environment.  We had like also to express our appreciation for the government and peoples of the South Africa for hosting this symposium.  Our country, the Sultanate of Oman pays attention to and has special laws to protect the environment against any violation and to conserve it from many other misdealings and we are protecting the environment and this is reflected in the following procedures.  For example, we pay due care, His Excellency the Governor, the Head of the State is taking great interest in the preservation of the environment.  He has also been awarded an international prize for the protection of environment.  He has also declared the year 2001 and 2002 as the years for the environment to promote taking care of the environment and to encourage the citizens to protect the environment and conserve it.  Fourth, we have a Ministry for the Environment and this reflects our interest in environment.  Fifth, we have legislation for the protection of environment.  As I have said earlier, they protect human beings, plants and animals and all creatures which would make life happier.  Sixth, penal courts are responsible for considering the cases against environment.  Seventh, we have safe areas and reservoirs for reserve set aside to conserve the animals and plants.  We have programs in the radio and television and all fields of media to make the people aware of the protection of environment.  We have had a preliminary meeting for sustainable development and the environment last year which was held in Oman.  Tenth our country has ratified and joined a number of multinational conventions and agreements.  In conclusion we would like to support the idea that there should be a special environment court and that Judges should be trained in this field.  We would like to say the protection of the environment is the protection of human life and human beings and the right to safe and unpolluted environment is basic right of human beings and that we should all collaborate to preserve and protect the environment.

 (Applause)

CHAIRPERSON (Judge Thomas Mensah):  Thank you so much and that now brings me to Dr Toepfer the Executive Director of UNEP, please.  

DR KLAUS TOEPFER:  Thank you very much, Mr. Chairman.  I want to give you some information because yesterday and today again it was more than once mentioned the dimension of the cultural rights and the cultural diversity, it was mentioned this morning again.  I want to inform you that we will have on the 3rd of September 2002 here at the Summit an event entitled Cultural Diversity, Bio-diversity and Sustainable Development.  So we especially want to highlight this interrelation.  I can inform that President Chirac of France himself and five or more presidents among them from Iran will participate.  You may know that president Chirac at the conference for finance of development asked for a Convention on Cultural Diversity.  I believe it is quite an important additional information, what we learned today and what we learned yesterday from my neighbour next door that this is of highest importance I believe also for UNEP he made a study to single out between cultural diversity and bio-diversity and it is amazing to see the close correlation between those two.  So if you go into one direction you have some connection with the other.  I want simply to add or to inform you, whoever is able to be on the 3rd of September 2002 here in Johannesburg of course is invited.  Thank you very much.

(applause)

CHAIRPERSON (Judge Thomas Mensah):  That brings us to the end of the session.  We have of course had an interesting session which has emphasized the link between environmental protection and human rights,  and we have been warned that we should not only talk about rights but we should also talk of duties, duties to individuals, duties to the community and duties to the future generation.  It is the role of the judiciary which is seen to be in partnership with the Executive and the Legislature and where the reasonable measures that need to be taken have not been taken, then using the powers and the machinery that are available,  the judiciary comes in and in doing so the judiciary has to think of the imperatives which were quite clearly outlined by Justice Sachs.  The need to ensure sustainability and the environment and resources.  They need to ensure sustainability of the remedies that are suggested to be applied and finally the need to sustain the person, the individual, the groups, the society present and future.            Taking account of course of international principles in a world of inter-dependence which does not respect the natural boundaries that we have selected for ourselves.  So this is what we have discussed about, environmental justice.  It has been suggested that we should consider the possibility of a special court on the environment.  It has been suggested that we should consider means of ensuring adequate redress to people who suffer, including liability and compensation at the national level but not at the international level.  I think all these will be taken into account and obviously the suggestion that will come from the next session and the future session and we will then see at the end of the day what we can do at this session and what we can postpone for the next session.  But I want to thank all participants and all colleagues for their contribution and I want to thank the interpreters, especially on this occasion because they were put to a very, very difficult task but they have come through with flying colours and we thank them all and we look forward to meeting you at the next session.  Thank you very much.

(Applause) 

