SESSION 5 – THE ROLE OF THE UNITED NATIONS AND OTHERS IN PROMOTING THE PROGRESSIVE DEVELOPMENT AND NATIONAL IMPLEMENTATION OF ENVIRONMENTAL LAW IN THE CONTEXT OF SUSTAINABLE DEVELOPMENT

CHAIRPERSON: (DR. HANS CORELL):  Thank you, ladies and gentlemen, the fifth session irrespective of what was said in the programme.  I was given new time.  It was supposed between 1:40 to 1:30 and we are now almost about 20 minutes late.  I will see how to manage that.  Those who participate in this fifth session which is on the subject of Role of the United Nations and others in promoting the Progressive Development and National Implementation of Environmental Law in the context of sustainable development are the following: First Mr. Bakary Kante, the Director of Division of  Policy Development and Law in UNEP.  And then I have six panel presentations and please identify yourselves, Judge Koroma of the International Court of Justice his name plate is here.  Have you seen him in the room.  Please can you come up here.  Justice Rodriquez Igleasias, President Court of Justice of the European Union, Justice A. M. Akiwumi, President of COMESA, Court of Justice, Dr. Parvez Hassan, Former Chair, IUCN Commision on Environmental Law; can you find a place where you have access to the microphone, and Professor Walter J. Kamba, Former Chairman United Nations University Council.  Very good, excellent and then Professor Nicholas Robinson, Chair, IUCN Commission on Environmental Law. Without further adieu I would like to say the following.  I had my say yesterday and I do not intend to take much of the time.  I will save my piece until I come to the Chairman summary.   I now invite Mr. Bakary Kante, Director of UNEP to make his presentations.  So it is Mr. Donald Kaniaru speaking on behalf of Mr. Kante.  Please, you have the floor.

MR DONALD KANIARU:  Thank you, Mr. Chairman, distinguished Senior Judges, and participants.  I am speaking on behalf of my colleague Mr. Kante who had to go back to Nairobi to attend to urgent matters there.  I know that time is not on our side.  I know he had looked very much forward to speaking and addressing this assembly with considerable passion because it is a very important session.  But I am tied with two things.  First time is short, we have already eaten 15 minutes so I think I can afford to be brief on that score.  Secondly, UNEP has provided enormous information at the back there, so you already are familiar with the extents to which we have been involved over the years.  Thirdly, if we want to spend time on describing our work in thirty years in the area of environmental law, I am sure we would take a very, very long time because even limited aspects could take that much time.  In the area of capacity building which has been touched upon, we have been very active on a wide range of activities, strengthening of environmental legislation, that is assisting countries at national levels to do precisely that.  We have been in legal training and we have been in information dissemination very generously as you can see out here and as we will be doing later on for those who have requested for that material.   From 1972 to 1982 we were moving on an ad hoc basis having had the mandate to do some environmental work right from inception in 1972 as mandated by the United Nations General Assembly resolution 2998 and thereafter by the UNEP Governing Council decision one.  And during that particular period, two conventions were negotiated that on endangered species and the one on migratory species with a Secretariat based in Bonn.  Thereafter we established a three decade Programme of the Implementation of Environmental Law, also referred to as Montevideo Programs.  First from 1981 to 1992 thereafter the second Montevideo from 1993 to the end of 2000 and we are now on the third Montevideo which the governing council adopted in February 2001 during the 21st session of the General Assembly.  These programs provide sets of activities that guide our work on a systematic basis.  You have the current programme in a blue booklet in the documents made available to you.  We underline in that programme a very important part which is that over the thirty years we have invested a lot of energy in the development of international law.  International law at the global level, at national level and at the regional level, international law that is binding and international law that is soft law in a number of declarations principles, some which has evolved into binding law.  In fact we have done no less than ten such instruments.  At the national level we have been asked by the General Assembly if we could assist countries upon request to provide them with assistance in the area of legislation,  institution building and we have been to over one hundred countries in the developing world and in the countries whose economies are in transition.  So we have done all this.  We have underlined the importance of partnership in realizing our broad objectives and I would like to underline how we work and whom we work with.  Firstly, the governments are our primary partners, we are assisting them, we are responding to their needs, to their priorities, to their programmes.  This  is quite clear from Agenda 21, particularly chapter 8.  And then we are working in coordination, in co-operation with, firstly, the United Nations system and many partners FAO, U.N. Office of Legal Affairs, the  matters of ocean, we are doing this at the administrative side and at the regional level we are working with a number  of other organisations, OAU, now the African Union.  We are working with the Association of East Asian Nations and we are also working with SADC the Southern Africa Development Commission and others.  In this particular series of interventions in organizing judicial symposium which started in Kenya in 1996 when we sat out two tasks, the what and how to work with the judiciaries in an important area.  We recognised that we had worked with the executive, we had worked with the legislature,  we had worked with the civil society, but a very important  component of the judiciary was missing.  And I think it is very important for we all know in a number of countries, not until the judiciary has pronounced its law do we know what the law is.  So I think it is very important that we come together and I can mention how gratifying it is to us that, for example, in 1996 when we started the activity for Africa and invited this country, we got five Senior Magistrates to attend.  If you look at the whole, we have about 25, to 30 judges from this country now participating so you can see where we have gone so far.  At the global level, I just quickly mention that we, of course, have been in the area of atmosphere, we have concluded the ozone convention and the protection of the ozone layer in 1985 and its protocol in 1987.  In the area of wastes we have the Basle Convention which regulates  a very important aspect the transboundary movement of hazardous wastes, as you may know Africa took a different position and adopted the Bamako Convention a regional convention on the same subject, also the Pacific, but that position within the ozone and these regional instruments converging as we go alone.  In the area of chemicals, of course, we have two very significant conventions which have come on board. The Prior Informed Consent adopted in Rotterdam in 1998 and just last year in May the Stockholm Convention on Persistent Organic Pollutants again which has very strong link with this country as the final session was held in Cape Town that year.   Then we have very important legal instruments in the area of bio-diversity, the global Convention on Biological diversity and the Bio safety Protocol are extremely important instruments.  I might add at the global level that we have also been instrumental at UNEP in getting two of the other conventions in Climate where we contributed not only staff in law and in science, but also through the IPCC which is a child of UNEP and which continues to support that process to date.  As for the Convention on Desertification UNEP was also instrumental in developing it.  At regional level, I want to underline that we have been very active in the area of regional seas and here we have a string of collaborative efforts in legal instruments and in action plans in conventions and protocols bringing together no less than 140 States and most important also inputting into the process of U.N. office of legal affairs reporting on ocean matters to the Convention of the Law of the Sea, of that instrument through that particular process.   Linked to it is a very important soft law instrument The Global Programme of Action for the Protection of the Marine Environment adopted in Washington in 1995 and reviewed last year in Montreal and now implemented and very closely integrated to that regional seas programme.  And so we have that instrument, but bringing together, bringing on board all States, whether they subscribe to the Law of the Sea Convention or not.  I would like to underline other areas of intervention in this area, strengthening enforcement and compliance of Conventions is the Lusaka Agreement which was negotiated with the participation of a number of countries and also in the area of water resources where we have assisted this sub-region in that respect.  To conclude on this international global reference, I would like to underline once again on behalf of my colleague the question of compliance and enforcement.  Enforcement in the sense that countries all countries have and we have had during this process ratified a number of instruments, but how to operationalize them at national level has been quite a problem and therefore what we have done is to pull together a tool in guidelines adopted in Cartagena in February 2002 which summarizes in a few pages the action that needs to be taken at national level, at regional level which governments, focused on capacity building, a very important area, and a few sets of questions that you asked how we can implement the whole range of conventions that have been agreed to.   This is a tool that is available to you.  We have shared it with you and we commend it to your attention. Associated with that is an effort that again has raised during this process on liability and compensation.  It is an area where Europe through the UNECE is addressing a possible Protocol affecting industrial accidents, affecting the issue of water, but it's not broad  enough, it is not sufficiently broad to encompass the issues that are on the table and that need attention, because while we were called upon to act in this area from Stockholm in  1972 we did not address this area as soon as possible.  So we have started that process.  It is one that we would like to continue, at an emerging area of great consequence and some principles, some declaration some other effort in that direction again with you and with the executive would be extremely helpful.  I want to conclude because we have had time to address the area of capacity building responding at the national level.  I would like to underline this area because in it we need to really provide the support that the governments need at this level in broad scope in the area of policy, legislation and law.  We have been in it from 1975 at the request of the General Assembly of the United Nations and resolution 3436 and during the period intervening this in these 30  years we have been to a number of countries, no less than one hundred, a number of representatives have already indicated some support we have extended judge from Lesotho,  the Chief Justice from Tanzania already mentioned this.  We could add others, I think most of you would know we have been in this area for a very, very long time.  What we are doing at national level is to work with your colleagues, with your colleagues to talk to the judiciary, to talk to the lawyers, to talk to the press,  to talk to the policy makers, to talk to the legislatures  and thereafter assist the country in packaging the type of  legislation, the type of institution structured harmonized that response to the need of the particular country or countries where they are grouping together in a subregion.  This has worked well and I believe most of you would have seen on display very important material for Africa.  We have seven or so volumes of legislation for Latin American.  We have been preparing that type of information for Asia  and the Pacific, we have that.  Including the texts and status of conventions, regional conventions for those areas.  So I think we believe very strongly that this is the type of information that you need to be able to sensitize your own people.  We found, for example, that there were people working on these issues, but they had never seen the instruments that they were supposed to be reporting on.  We are trying to assist in the harmonized reporting to report so that you will be able to provide support, to respond in implementing the obligations to the convention that requires a national action on your part and this we are trying to make easy for you so that the related conventions can be reported on simply and easily in that direction.   The area that also you might wish to note is the training.  That is bringing together the lawyers, the foreign affairs people, justice people, environment people,  in a series of training activities where we expose them to  the range of issues such as we are touching upon here.  We have had five global training programmes held in Nairobi  with a participation of our colleagues from IUCN, from the  World Bank, from UNDP and all others who are interested in this area.  This is proven very useful in articulating the skills of your people in negotiations of instruments that you have thereafter to bring into operation at the national level.  And I may make in this respect that we have not, there are no environmental instruments whether binding or soft law in terms of action plans of principles or guidelines that we have brought about without bringing on board developing countries and countries whose economies are in transition.  And we do that by providing advisory services because if we want those countries to be party to the instruments, if they were not already on board during the negotiations, there is no way we are going to get them to ratify those instruments and to implement them.  So it is very important.  So we see the Executive Director has gone an extra mile in looking for resources to make sure that that is happening.  He has also lawyers in the field, in the regions who are helping in that particular process.  So there is that we have specific examples of projects of activities, but I believe Mr. Chairman, in the interest of getting more input from the other participants,  it might suffice if I put a break to this and just express on behalf of my colleague back that we are excited to have the judiciary as a partner, as friends in the process of implementing the commitments that are on the ground and we do so at a time when there are no issues as such on your desks because later on when they came at least you have certain tools, you have information, you are able to interact with these who have handled similar cases before.  In Africa, in Asia and in Latin American, we have moved from the regional symposium to work at the national level to sensitize the lawyers, the advocates, the prosecutors who also need the material that we have, but we did not feel comfortable to have this group of people.  This would bully the judiciary because they suspect they were already on the courts before that time and therefore were not fully on board with regard to the most recent developments over the 30 years that we have been on board during which environmental law has evolved and developed extremely rapidly.  In fact, aside from human rights which in the 60s and 70s were ahead of any other law since 1945,  the establishment founding of the United Nations, it is the  environmental law that has grown rapidly since our being there.  And we appreciate the support as we have gone alone to try to define, to the path for protecting our future, our common future.  Thank you very much.

(Applause)

CHAIRPERSON (Dr. Hans Corell):  Thank you very.  Mr. Kaniaru, for speaking on behalf of Bakary Kante.  Thank you also for yielding a little on your time.  We have now six panelists.  They have exactly seven minutes at their disposal.  Two minutes before the expiry of that period the secretary will give you a little note with a figure two on to indicate that there is a limit to your freedom of expression, the individual expression in the interest of the collectivity, so I would be very grateful if you could observe that.  The first speaker is Judge Koroma who is the judge of the International Court of Justice.

JUSTICE ABDUL KOROMA:  Thank you, Mr. Chairman, Distinguished Participants the theme of this session is the role of the United Nations and others in promoting the progressive development and national implementation of law in the context of sustainable development.  Now, as you are aware in these days of proliferation of courts, the international court of justice is the principle judicial organ of the United Nations or some others refer to the court as the World Court.  All states, members of the United Nations are ipso facto parties to the court.  Other State may only be involved if it has given consent.  In other words environmental issues may be brought before the Court if a State has given its consent to be brought before the Court.  However, once a State has given its consent to be brought before the Court it cannot withdraw such consent.  In this regard, disputes on environmental matters have come from various regions or from all regions of the world.  One such disputes was between Botswana and Namibia since we are in the Southern African region the Court was asked to determine on the basis of a 1980 Agreement the correct limitation on the river, but the case itself, the dispute had an environmental dimension.  Accordingly, the pronouncements of the court on various environmental issues has led to the development of what one would call an environmental jurisprudence over the years.  Over the years the Court has indeed developed such jurisprudence and no doubt influenced with the outcomes or the elaboration of principles such as in such gatherings such as the one taking place here in Johannesburg today.  I would like now to share some of the jurisprudence with you.  The Court itself, the International Court of Justice, as well as its predecessor the Permanent Court of International Justice have had occasion to make pronouncements relating through the use of natural resources in several cases.  In one such case, in the case concerning the territorial jurisdiction of the international commission of the river order that is in Europe the PCIJ had to decide where the Treaty of Versailles extended the jurisdiction of the commission to those in part of the true of the order that were situated in Polish territory.  Poland had argued that it did not, that because it considered that the principle purpose of the internalization of rivers was to secure the right of passage for upstream States.  The Court in order to fulfil conditions of justice and considerations of utility in a situation where a single water way traversed the territory of more than one State identified a community of interest in a navigable river.  Which could become the basis of a legal right, the essential feature of which are the perfect equality of all riparian States in the use of the whole course of the river.   I hope you got the point there, that in the case of an international river involving several states, all those states have equal right in the utilization of such a river.  That was the pronouncement made which the Court, more than 50 years ago even before sustainable development became topical, I am only given seven minutes to run through the jurisprudence within fifty years.  In the case between the United Kingdom and Iceland and the Federal Republic of Germany, Iceland had instituted proceedings concerning a dispute over the proposed extension which lies land of its excludes from a distance of twelve miles to one of fifty.  The Court found that the unilateral extension of exclusive fishery zones which Iceland was not a plausible to either United Kingdom or the Federal Republic of Germany.  That Iceland was not entitled to exclude their fishing vessels, meaning the fishing vessels of the U.K. and the Federal Republic of Germany from the area in dispute.  And that the parties were under an obligation to undertake negotiations in good faith for the equitable solution of their difference.  The Court acknowledged on the order the preferential fishery rights of Iceland based on its exceptional dependance and its need to preserve fish stocks in the interest of rational and economic exploitation.   But, on the other hand, it noted the economic dependence of whole communities between the applicant States on the same fish stocks which meant that the applicant States, shared the same interest in the conservation of fish stock as Iceland.  Again we have which was later enunciated in the real principle 21 of equitable utilization of resources without necessary their depletion.  I move on to another matter, to another case which was brought before the Court and this is of universal and paramount interest.  The Court was asked to recognize the importance of international law in the field of sustainable development which the international community in an advisory opinion in the legality of the use of nuclear weapons.  The issue was considered which the Court in response to some States put forward an opinion to the effect that any use of  nuclear weapons would be unlawful with reference to existing norms of international laws relating to the safeguarding and protection of the environment in view of the essential importance of these norms.   Reference had already been made which these States to various existing international treaties and instruments, including the relevant Geneva protocols on the international humanitarian law, as I  think they are expert in this field that article 35 of the international Geneva Convention of humanitarian law protect the environment even in times of war.  Other States questioned the binding legal effect of this precepts of environmental law or their applicability to war time activities or to the use of nuclear weapons specifically.  The Court considered that the issue before it was not whether the treaties relating to the protection of the environment are or are not applicable during conflict.  But whether the obligations flowing from these treaties were obligation of total restraint during military conflict, the Court found that this was not the case, the treaties in question could have intended to deprive the State of its  exercise of self-defence under international law because of its obligation to protect the environment.  The Court recognizes that the environment is under threat and the use of nuclear weapon could constitute a catastrophe for the environment.  And the Courts advised through opinion I am sure as had repercussions through the first time the Court did rule that the use of nuclear would be detrimental to the environment.  There is also the case of gap this was a case regarding Hungary and Slovakia on the use of the Danube river involved in one billion dollars construction of a hydroelectric project.  Hungary decided not to proceed with the project for fear it would have environmental effect on the  river and the matter was brought before the Court to nullify the treaty.  The Court decided that the treaty must be upheld but that environmental standards must be respected.  What I am trying to say in a nutshell, I only have seven minutes to run through this jurisprudence.  The  Court has been sensitive to the environmental precepts and such precepts as have been developed in gatherings like this and Rio’s Agenda 21 and the whole corpus on environmental law are now part of the panel play as it were of the law applied which the Court when whenever environmental disputes have been brought before it.  Lastly there has been a call for an environmental court to be set up.  I would like to inform you that since the establishment or adoption of the Rio Declaration and Agenda 21 the Court established, a Chamber on Environmental Protection, so there again you have a real court in fact on the protection of the environment.  If you are looking for an environmental court, it does already exist within the ICJ.  And I would like to assure you that with my  participation in these proceedings over these past two days,  whatever conclusions we will reach, would certainly be brought to the attention of the rest of the members of the court and will continue to support the objectives of sustainable development.  I thank you, Mr. Chairman and distinguished audience for giving me your attention.  Thank you.

(Applause)

CHAIRPERSON (Dr. Hans Corell):  Thank you very much, Judge Koroma for that interesting presentation.  I now give the floor to Justice Rodriquez who is the President of the Court of Justice of the European Union.  He prefers to speak from the podium, but he has indicated to me that this does not mean it will take time.

JUSTICE RODRIGUEZ IGLESIAS:  Thank you chairman and I confirm that you do not have to worry I will try to keep within the time which is allocated to me.  Nevertheless, I would like to express my congratulations to the organizers of this splendid conference and to thank Chief Justice South Africa and the South Africans for your hospitality.  I would like to indicate that I have circulated a paper that has been circulated which is drafted in English but now I am going to use my language, Spanish.  

The object of my written paper and of this oral intervention is to present a regional example, of an experience that has been gathered by Europe, but I certainly would not attempt as a judge to try to fully describe here the entire policy  of the European Union, nor even tackle its international policy for co-operation for sustainable development.  Rather I will address a few legal aspects, in particular judicial aspects related to the Symposium with a few brief observations.  When we look at the legal basis, the legal foundation for the EU's policy in the field of the environment, one must remember that at the outset treaties did not at all cover any notions of the environment unless it is protection.  However, following an amendment in 1987 things changed.  This is when policies in the environmental field began to be included in constitutions,  and we the Court of justice in the European Community talk about different treaties, including the founding treaty as our constitution.  So, from 1987 the environmental policy had constitutional basis.  And this included one of the elements of the missions entrusted to the community along with realizing the common market, drawing together policies which also included the achievement of harmonious balanced and sustainable development.  In addition the treaties for environmental policies, specifically mentioned co-operation with third party States and regional institutions.  On the basis of these constitutions we were able to develop abundant legislation and on this I want to limit myself to pointing out that this in its quasi totality is made up of directives, directives are a standard setting instrument that establishes  an obligatory result, which must be attained which member States.  In other words, the directives are a legal instrument that requires their incorporation and eventually development in legislation.  This instrument is fully in line with the principle of subsidiarity and with what we call our distribution of competency.  In the field of environmental protection, I think the work of the European union it is up to the specific member State to adopt.  Talking about the application which the courts of these environmental laws, we say that we have a system based on subsidiarity, in a sense that the Community’s Court of Justice has only been given competencies which cannot usually be attributed to member States judges and courts.  In addition, it is the jurisdictional bodies of States that exercise an essential role here in the judicial application of European law as a functional field of endeavour.  These courts are entrusted with the protection of individual rights as set forth in community documents.  Now, let me say that in the field of environment, just to take that as an example, we have two kinds of legal action which I think are very important.  First of all, violations or failure to comply with laws, as well as legal action for damages, and Secondly the obtaining of the sentence from a court whereby the State has not fulfilled its role.  These are taken when the European commission itself and the sentence which is obligatory in nature obliges the member State to take the necessary measurers in order to comply with the sentence.  In the case of non-execution through a new judicial process, we can obtain a declaration accompanied with an economic sanction, treaty.  Now, there are many sentences that have been declared by this tribunal.  The only one up to now in which we have had an economic sentence imposed on a member State for failure to comply has been in the environmental field Greece received a sanction for I think fine a of 20 million Euros that this amount should be paid until such time as it  did come into compliance with the law.  Now, cases concerning damages.  This is where judges turn to the floor here on an incidental basis when it comes to interpretation of part of the treaty or part of the law.  This is on essential mechanism or central part of our system.  The idea here is to guarantee co-operation between national courts who have responsibility for the application of common law here and the Court of justice which has to provide a uniform interpretation for the entire European Community.  This allows for a decentralized application and execution of the law but a uniform interpretation.  Now, all of these cases have been put in the Compendium that we have drawn up for the United Nations,  there is a fairly substantial reference to decisions made which our Court of Justice took on non-compliance.  In the written text I give a few more examples.  Had I had time I would have wished to comment upon certain aspect of this case law, but because we must abide which the rules of the game here, let me just say the following:  The Court of Justice is sometimes criticized, sometimes applauded, it is always seen as a court that defends general principles of law.  The Court has had other opportunities to balance out contradictory or conflicting interests.  And in particular to strike a balance between the interest of protecting the environment in the face of free trade or the interest of the free circulation of goods.   One of the pillars, one of the economic and constitutional pillars of the European community system and it always attach the great importance is the need for environmental protection, even before that protection of the environment was specifically included in the founding treaty.  Since we are short of time, since I can't  read out my text, let me just ask you to take a look when you have time to some of the other significant examples of our case law pages 27 to 29 of the European Union text.   I hope that these few brief observations along with the text that we will be distributing will provide you with a succinct overview of the experience that has been gathered in a regional context.  The experience that I believe has been very fruitful which has shown its efficiency in the role of the judiciary in protecting the environment.  I think this has been aptly proved under the rule of law and through an institutional system which the Court has and can act without specific member States.  At the same time we have been able to achieve the efficient co-operation between the Courts of member States and the European Community’s Court of Justice.  Thank you.

(Applause)

CHAIRPERSON (Dr. Hans Corell):  Thank you very much justice.  I now call upon Justice Akiwumi, the President of the COMESA Court of Justice.  I would please ask you to respect the time limit, seven minutes.

JUSTICE AKILANO MOLADE AKIWUMI:  Thank you very much, Mr. Chairman and also for this opportunity of saying a few words about a very important Multinational Organization in Africa, but of which very little is known.  Now, you can start timing me from now.  Now, the Common Market for Eastern and Southern Africa which is popularly known as COMESA consists of twenty multi jurisprudential and multicultural countries.  These are Angola, Burundi, the Democratic Republic of the Congo, Ethiopia, Kenya, Namibia, Rwanda, Seychelles, Zambia and Zimbabwe.  Now, these countries apply in the national courts various legal jurisprudence.  The English speaking ones apply the common law.  Francophone member States apply the judicial system and the National Courts of Arabic speaking apply a different system of law and so do the National Courts of Portuguese, but all of them are members of COMESA the second of its kind with a Court after the European community.  It is not surprising that there are similarities with the European Court.  I will not go into much detail about that because Mr. Justice Rodrigues Iglesias of the Court of Justice of the European Union has already done that.  Now the COMESA Court of Justice was established under the treaty as an independent organ in the exercise of judicial function which are conferred to it in the treaty namely to ensure the adherence of law  to the interpretation and application of the treaty and to adjudicate upon all matters which may be referred to it.   Now, as in all international courts, the judges of the COMESA Court of Justice shall be persons of impartiality and independence who fulfil the conditions required for holding high judicial office in their countries, or who are jurist of recognized competency.  In  fact the first President of the COMESA Court of justice was a professor of law and a jurist of recognized competence.  There are five long Articles, in the COMESA treaty which imposes on the COMESA member States the obligation but with no time frame given to undertake for their mutual benefits very wide ranging and comprehensive environmental steps.  I would not go into the details of that.  Although the member States have not yet taken action to implement the provisions of these articles, some member States have enacted national framework legislation                                                                  for the protection of the environment and sustainable  development.  These include Egypt, Kenya, Malawi, Comoros, Swaziland and Mauritius.  Whilst these national legislation assert their individuals rights to a clean and healthy environment, the supremacy of the environment over other laws and the role of the national judiciary in enforcing the provisions such legislation not all of a them grant wide locus standi to  those who wish to institute proceedings in court for breach of the environment management legislation.  The Environmental and Coordination Act of Kenya which was enacted with UNEP assistance confers locus standi to individual to bring an action in court without having to show that their rights or interests have been violated or are likely to be violated.  And there is no doubt from the national framework environment legislation of the member States which have already referred that a right opportunity already exists for the implementation of the COMESA treaty provisions.  And when this happens, the COMESA Court of Justice, which was established only less than five years ago will be greatly enhanced and hopefully give wider locus standi to those who may wish to institute action before the COMESA Court of Justice.  Now, the existence of COMESA also widens the dimension of the role of the COMESA Court of Justice which covers trans-environmental issues.  Now, Africa has agreed on the need to accelerate integration and co-operation through the establishment of the African Union.  There is acceptance among African Governments that the future of the African Union rests with the strengthening of the existing Regional Economic Communities.  COMESA is at the forefront of African integration.  Thank you, Mr. Chairman.

(Applause)

CHAIRPERSON (Dr. Hans Corell):  Thank you very much Justice Akiwumi for your presentation.  I now give the floor to Dr. Parvez Hassan who is the Former Chair of the IUCN Commission on Environmental Law.  Please you have the floor. 

DR PARVEZ HASSAN:  Thank you, Chair.  The Earth Summit in Rio in 1992 had to pursues on environment and development 1992 and its comprehensive worldwide plan of action agenda 21.  But the eloquence of the Rio principles notwithstanding South Asia did not experience any change in the quality of life of the common man.  Implementation and enforcement was weak, sometimes virtually non-existent.  The national and regional political will was handicapped with mounting poverty and illiteracy.  The environmental agenda received generally low priority.  Into this near environmental darkness stepped the region’s judiciary and lit candle after candle that began to give hope.  My story today is about heroes, about mostly judges with vision, with wisdom and with compassion who have made a difference for the common man of my region.  My story is about all of you assembled here who have been upholding the rule of law and who hopefully will continue to serve planet earth in the years to come.  My comment is more specifically about the role of the judiciary in South Asia in promoting sustainable development.  My distinguished friend, Justice Bhagwati who led the vision in the region has already spoken about his role in India and so has Chief Justice Kirpal. I will not cover that in my remarks today,  nor the experience of Bangladesh although my paper fully covers the Indian and Bangladesh success stories.  I will speak in the short time that I have about Pakistan, for two reasons because I am from there and two as an environmental lawyer.  I have been a part of the assistance that the superior Courts of Pakistan have received in the environment cases before them.  This has been fully discussed one is a Rio case study of implementing sustainable development in Pakistan.  This paper was written for another forum but is being shared with this symposium.  The second paper written specifically for this symposium deals with securing environmental rights through public interest litigation in South Asia.  But before I speak about Pakistan, let me identify the three heroes who using public interest litigation measurably served sustainable development in the South Asia region.  I salute the former Chief Justice of India, a former judge of the Supreme Court of Pakistan, President of the Court in Bangladesh.  Each of them has helped anchor sustainable development in the jurisprudence of India, Pakistan and Bangladesh interpreting the wide language of fundamental rights not as a mechanism for fossilizing the law, but as a living issue from which legal principles were created to meet the needs of an evolving society.  In 1990, public interest litigation was firmly and fully established in Pakistan with the case decided which the Supreme Court in 1988 and the case in 1990.  In one case the Supreme Court invoked its jurisdiction on the basis of a telegram sent which a group of brick carrying bonded labour and their families.  These cases dismantled procedural hurdles such as locus standi standing to sue and the requirement of being an aggrieved person for constitutional relief.  This was eloquently captured in a recent judgment of the High Court, the rationale behind public interest litigation in developing countries like Pakistan is a social and educational backwardness of its peoples.  Lack of development institutions to tend to matters of public concern, the general inefficiency and corruption at all levels in such a socio-economic and political milieu the non-intervention which courts in matters of public concern will amount to abdication of judicial responsibility.  The public interest litigation soil was now fertile enough for Supreme Court justice to plant the juridical seeds of sustainable development and he moved with astonishing speed.  In one year he had changed the entire jurisprudential landscape of Pakistan.  It all began with the case to which as counsel to the petitioners I had sought to prevent the installation of a high voltage station in a residential area in Islamabad on the ground that it might endanger human health and safety.  I did not accept as a handicap the fact that the constitution of Pakistan had no provision whatsoever to protect the environment or to promote sustainable development.  I urge the constitutionally protected fundamental rights of life and dignity and the precautionary principle in the Rio Declaration to canvass the desired relief.  That I succeeded was as much because the broad and innovative meaning given to the right of life as to the unprecedented acceptance of the precautionary principle I of the Rio declaration as "binding" on Pakistan.  Our joy was bound else, the Supreme Court responding to our prayer even ordered that no high voltage station in the future would ever been installed anywhere in Pakistan without public notice or public participation. This was judicial performance, some would call it actively at its eloquent.  More follow, the same year in 1994 in the salt minors case, justice order interim measures against coal mining activity that, appointed a five member commission headed which me to visit the site and propose remedial measures.  The Judge took action based on newspaper reports to prevent the use of Pakistan soil for  the discharge of industrial and nuclear wastes.  He did much more before he retired, his legacy is monumental.  Has paved the way for more vigorous and dedicated pursuit to protect the common man against  environmental degradation.  The Honourable Justice of Pakistan graces this symposium with his presence.  It is now for him and the others to keep the hope alive.  I know he will because he must.  I thank you.

(Applause)

CHAIRPERSON (Dr Hans Corell):  Thank you very much Dr. Hassan for your intervention.  I now give the floor to Professor Walter Kamba the former chairman of the United Nations University Council.  You have the floor.

PROFESSOR WALTER KAMBA:  Thank you, Mr. Chairperson.  At this hour it is very temping to say everything that has been said has been said.  It is a great pleasure for me to be here to represent the United Nations University and this is has already been said this is a historical occasion that brought together distinguished judges to discuss the very vital question of the role of law in the promotion of sustainable development.  In terms of its Charter the mandate of the United Nations University is "to devote its work to research into the pressing global problems of human survival,  development and welfare that are the concern of the United Nations and its agencies.  "Sustainable development is at the heart of this mandate.  After Rio agenda 21 has heralded many as an ambitious blueprint for world's survival.  And the Rio Summit as we have heard many times brought the whole question of the environment to center  stage of the international agenda.  The build up to Rio created high hopes and great expectations, but after all the rhetoric, there was a strong opinion that the result was somewhat of an anticlimax.  The reason was no that the Summit was unaware of the issues at stake.  It was essentially a reflection of the nature of north-south relationship. As we know, the interdependent global village that we now assume take for granted as being in existence is characterized with massive disparities and gross inequities between the rich industrialized countries of the north and the poor developing countries of the south.  And as often observed, the gap between north and south continues to widen.  The wealthy become wealthier, the poorer become poorer.  Although I said the result of the Rio Summit was somewhat of an anticlimax, one of the greatest achievements as we now know was to persuade the acceptance of the inseparability of the management of the biophysical environment and the development.  In fact, to demonstrate that, poverty was inseparable from environmental management was inseparable from development.  And the acceptance of the fact that the key to the survival of humankind on this planet lies in pursuing the goal of sustainable development which integrates the management of the biophysical environment and development.  The North has yet to accept its international responsibility.  An attempt for Rio to persuade the countries of the North to have as a target a contribution to the development aid envelope of a tune of 0.7 per cent of the gross national product was shot down and this in fact has in a very real sense affected the performance of the world in regard to the implementation of agenda 21.  The acceptance of the importance of the management of the environment is easy to link with law and that in fact is great deal of discussion has been on the development of this environmental jurisprudence as it has been called.  And this has had ramifications on various aspects of the various countries and the courts too have taken on the responsibility of interpreting and applying both legislative and common laws in an attempt to promote the proper management of the environment.  But the language of sustainable development is not the language of Courts.  Courts have never put themselves in the position where they have to deal with questions of the alleviation of poverty.  And the greatest challenge is how courts will implement Agenda 21 in a manner which will take account of all those issues that are raised within Agenda 21.  The statement made by Judge Albie Sachs is an extremely valuable one, it is indicative of the possibilities that can be employed by courts in an effort to extend to promote sustainable development.  It is interesting to note that in most countries it is really the executive which plays the molding role in international environmental governance and also in development.  And in fact, the attitude of the United Nations has not included the judiciary in dealing with the questions of sustainable development.  The organizing of this symposium is timely it's rather late in the day.  The judiciary should have been in from the very beginning in order to develop a mental attitude which is promotive of sustainable development.  The implementation of agenda 21 will need the understanding which judges and courts of the realities that we face, the complexities and the problems and the solutions that we propose and determine, and where best these solutions could be implemented and we believe that this can be achieved if we looked pragmatically at the interlinkages that occur between the various aspects of the environment and sustainable development.  For the Courts the new international context would seem to me to demand the forging of what may call the want of a better phrases sustainable development jurisprudence.  And the efforts in South Africa are clearly indicative of the direction that courts can adopt in order to play their full role.  One can imagine a time coming when there might be presumptions in the application and interpretation of the law that in cases of doubt that interpretation ought to be given that supports the protection of the environment and also that promotes sustainable development.  There is need for a mechanism.  There is a need for a forum that enables judges to come together and exchange ideas and experiences on the role of law in promoting sustainable development.  There is need for courts to call for judges to refine the various aspects of agenda 21 and convert them into a language which is legal, which can be understood which those who are concerned with the administration of the law.  The United Nations is very much aware,   university is very much aware of the global dimension of a relationship between law and sustainable development.  One of the areas that will require attention is research.  Research in determining to what extent the existing judicial practice recognizes the importance of sustainable development, can this be discerned from their judgment whether or not they are conscious of the responsibilities of the courts in promoting sustainable development?  And United Nations University stands in the ready to participate in any such programmes which might assist the judiciary in performing their functions, even more efficiently and effectively in respect of these areas.  I hope that the Johannesburg Principles will be accepted by the Summit as representing a clearly articulated and thought-out concept regarding the contribution of the judiciary to the promotion of sustainable development.  I thank you.

CHAIRPERSON (Dr. Hans Corell):  Thank you very much Professor Kamba.  I now invite Professor Nicholas Robinson the Chairman of the IUCN Commission on Environmental Law.

PROFESSOR NICHOLAS ROBINSON:  Thank you very much, Chair.  It is a basic element of equity which I am sure all of you are familiar with that the last speaker before lunch is under a great pressure to be very brief and I shall be.  I wish to add my thanks to the Constitutional Court of South Africa and also to UNEP for the opportunity that IUCN has to share its paper with you.  My paper is before you and I will not go through it.  I would only stress a point that has not been mentioned very much yet and that is that environmental law is dependent very much on the environmental sciences.  And just as Professor Walter Kamba observed the biophysical aspects underlie the juridical aspects and we need therefore in our courts as in all of the practice of environmental law to have an understanding of this.  In some countries for instance the administrative office of the courts in the United States has actually prepared a handbook for judges on environmental science and I think this  sort of thing might be worth looking at in the different regions of the world where of course there are different natural conditions that could assist judges in understanding the aspects of environmental science relevant to law.    Let me make only two points.  This symposium like the very fine symposia that preceded it and the one which IUCN and UNEP will convene at the end of the October in Kuwait on environmental law on the Arab world is looking at the general principles of law.  The role of the courts,  how environmental law and its fundamental aspects are examined.   I think this represents the first generation of environmental questions that judges can consider.  When we have occasion to meet under the auspices of UNEP in the future, I think we must go on to a second generation of question, these will be rather methodological, and the methodology of judicial practice in environmental law is rich in the questions that it presents to all of us.  As Dr. Hans Corell observed in his opening address we need to strengthen the capacity of the courts of first instance to handle environmental law.  And as Justice Thomas Mensah as observed the courts can benefit from training and orientation in environmental science and ecology.  Some of the questions which this second generation need to examine for instance would be the appropriate allocation of burdens in environmental questions.  The example that the Justice of the China Supreme People's Court of the Maritime Court in China requiring a chemical factory to move the factory to prove that its activity did not harm inspite of being in compliance with permits are examples of burdens in order to promote sustainability.  There are procedural dealings with the jurisprudence.  Though the questions of mandates and the competence for special tribunals for environmental law and dispute resolution and in particular from the appeal from a specialized tribunal to a High Court or a Supreme Court of general jurisdiction.   There are questions regarding the appropriate penalties, both criminal, penal penalties, incarceration, as well as the level of fines appropriate to different kinds of environmental criminal violations.  There are questions such as those eloquently raised which the Chief Justice of Samoa as to how and when our international legal obligations can be taken into account or must be which national courts as legal norms are under constitutions or otherwise.    And finally the courts must look to their own practices.  There are savings in judicial administration.  The International Standards Organization has a formula called ISO 14,000 for how institutions including governmental agencies and courts can save money which being more firm.  In their administration of justice and I think we can learn from the management systems that others have to use to improve our courts and save money. Canada's Ministry of Justice for instance has done an entire examination in fact all agencies in Canada have had to reach at the federal level of their own sustainability practices how they should adapt to save resources in their own practices.  So these are the kind of things that I think are examples that we can look at in future symposia of judges.  I think we can prepare case studies well in advance of the symposia and circulate them.  We can present examples of advanced innovations in court practice and IUCN looks forward to working closely with the United Nations Environmental Programme in the elaboration in this research and sharing knowledge.  I have learned a greet deal from all of you and I thank you.

(Applause)

CHAIRPERSON (Dr. Hans Corell):  Thank you very much Professor Robinson, I thank you all members of the panel for being so co-operative.  I have been advised by our host that we may be better off now if we move on to summarize and then go on to break for lunch because he is concerned about this afternoon's meeting and also the fact that the interpreters need an hour’s break here.  So, therefore, I regret that it won't be possible to have a general discussion.  I do really regret that, but I think you appreciate that we were given the floor in this debate belatedly.  Allow me, therefore, to try to summarize as I am duty-bound to do this discussion.  Listening to Donald Kaniaru I identified eight points in his presentation very briefly.  First of all he drew attention to the material circulated before this symposium 30 years work for UNEP and particularly pointed out to the Montevideo III which is all in a booklet.  Secondly, he drew attention to the development of the soft law at an early stage because sooner or later that developed to binding obligations as time goes by.   He thirdly referred to partnership in particular the partnership with UNEP and Governments, the whole U.N. system but in particularly he pointed to the partnership with the judiciary which has just now developed over the last couple of years.  Fourthly, he pointed to efforts at the global level and in particular to some very important conventions.  I will not reiterate what he said.  The Conventions are all listed in the material that is before you.  Fifthly, he referred to the regional efforts, in particular here he pointed to the law of the sea and the fact that irrespective of whether the State is a party to the Law of the Sea Convention, that State could be party to regional convention or a regular agreement on co-operation.  The Sixth point he mentioned the convention to protect rare species and in particular for African consumption that is a very important convention.  Seventh he talked about making national institutions operational and here in particular he pointed to a tool that has been developed within UNEP where you actually can use a set of questions to examine the status in your own country and to see what measures to take.  And lastly he talked about capacity building at the national level and he talked about training at the national level and also the five regional seminars that have been held for the judges.  I come now to the panelists.  Judge Koroma made a very interesting presentation in his short time of an extremely important and complex area.  In the short time available he managed to give us four very succinct points.  First of all he was concerned about the proliferation of courts and many of course talk about that and pointed that the International Court of Justice there when it has jurisdiction and certainly the Court can address environmental cases.  As a second point he pointed to four cases as examples of situations where the Court has been engaged in pronouncing itself on environmental matters.  One of the cases was actually from the Permanent Court of Justice which was established by the League of Nations, but the other one was from the present International Court of Justice.  Specifically as the third point he emphasized the sensitivity that the judges in the ICJ have four environmental cases and that is certainly a concept that is now very much before the Court and a fourth point he emphasized and pointed to the fact that the court has established a special chamber for environmental protection where the judges have taken a specific interest in this area.  Justice Rodriguez Iglesias identified three points that I would like to draw your attention to.  First of all the fact that this is a regional example where several states have come together to establish a system built on constitutional law because the statute that they are operating on is seen as a constitution which the European Union.  And in 1987 there was a policy change so that environmental matter came within that jurisdiction.  As a second point, he pointed to the treaties concluded in the European Union and in particular to the fact that legislative activities had been very much to the fore font and to the fact that directives are issued that are there to produce an obligatory result at the national level while at the same time respecting the principle of subsidiarity that States should take action first if they can.  And as a third point, he talked about the way the Court applies the laws and the different situation which the Court has to address.  I do not want to get into more detail here, but in particular I want to point to what he said about economic sanctions and the fact that they have the competence to pronounce such sanctions.  In the case of justice he pointed to the very interesting example which is the second in the world he pointed to the model of the European Court of Justice, but this is a Commerce Court of Justice which is an independent organ at the international level.  He pointed to the fact that there are several groups of States with different languages different legal systems who have come together within the competence of this court.  He also as a second point pointed specifically to five articles in the treaty establishing the court are member states have undertaken to take steps to bring the treaty into fruition.  He says it is yet in an early stage, not all of this has been done, but there is a very positive ambiance as he said for implementing the rules of the treaty.  And in particular he pointed to the fact that individuals would have locus standi before the Court.  Dr. Hassan pointed to three elements here.  The first the situation in Asia where he gave examples of how things were in the past.  Secondly, he gave names of three personalities in the judiciary who had contributed in this area of the world to the development the law in this field  and thirdly and this is where I saw the main thrust of his  intervention here, is the litigation in the public interest and he gave several examples from his own country where this had happened.  In the case of Professor Kamba he identified three points.  First of all, the role of the United Nations University and the connection between research capacities and duties and agenda 21 whom he has had actually been a bit of an anticlimax.  As a second point he pointed to the fact that the situation where the rich and poor and often had been identified there and that he want to stress specifically that there was no clear connection between environment and development, although he expressed a regret that the 0.7  per cent goal had not been fulfilled which was promised by the developed States.  And thirdly, he pointed to the link between environment and law and in particular to the need to bring into the forefront here the judges.  Normally he said, this kind of language development, social development, sustainable development is not the language of the court.  But now he says he is forthcoming and he pointed to the statement of Judge Sachs this morning.  So it is important to have an attitude here that they are really involved and he pointed to the assistance that can be given here.  And lastly Professor Robinson had two main  issues that he wanted to point out.  The importance of science in the field of environmental law.  The importance of those that are engaged in this field to build up their capacity and to this effect he pointed to a handbook that is available.  As a second point he assured UNEP of the co-operation with IUCN and in fact that they have to continue and in the second generation of issues in the other Symposium where he pointed in particular  to practical issues like procedural issues where issues like burden and sort of a more hands on activity now than in the past.  He also pointed to an intervention made by the Chief Justice of Samoa early this morning namely how to implement international commitments if the national legislature has not been active enough.  May I say this is at the heart of my responsibility in United Nations.  Point to the fact that there are normally in a very simplistic ways two schools, the monolistic and dualistic approach.  In the Monolistic approach the treaty becomes binding law the moment it is ratified with the State.  In those cases the courts can apply the treaty according to its wording directly.  In other States they follow the dualistic principles that a State ratifies a treaty but that has to be followed with national legislation to implement the international commitment.  You have to decide for yourself what category you belong, If that isn't done, then the judges judgement is in dilemma.  But I would suggest that in both cases the judges can look at a relevant environmental law treaty if they can apply it and second they can seek guidance and in a sense protect their country from being found wanting not having instituted the legislation they need to.  So here I see an opportunity where judges could be inventive.  Finally could I just say that there will be disseminated as I said yesterday the guidelines for the independence of the judiciary and I had an exchange of views with Mr. Justice Dugo he said he need a convention.  Certainly we would need a convention but certainly that is a political issue.  Maybe not all judges around the table are aware of these principles, so I thought I would miss an opportunity if I didn't have these basic principles disseminated.  I thank you very much for participating in this panel number five I regret deeply that time didn't allow us to invite you from the floor to address us all, but I cannot do very much about that.  We have to abide with the directions from the leadership here of this symposium. I have been asked that members of the drafting committee to join the table at lunch that has been set aside for them, so I hope that that will be represented.  I should like to thank the interpreters and everyone who has assisted.  Justice Chaskalson the host of the symposium, would you like to take the floor before we close the meeting to announce when we neat again.  Thank you very much.

(Applause).

JUSTICE CHASKALSON:  My suggestion would be that we should try, it is now 20 to 2:00, we will needed an hour for lunch and the interpreters really cannot be asked to continue with any earlier than that.  I would suggest that we resume at quarter to three.  My concern may I say is this: We have the principles which is an important document.  It will be a pity if we rush that session too much.  We may have to give up some time but we must not leave ourselves in the position say these are the principles thank you very much good bye.  So we must allow time for some discussion of the principles and I would suggest we resume at quarter to three and that we start promptly at quarter to three and that we keep very, very strictly to time this afternoon and if need be unfortunately there may be some colleagues who would wish to speak and will not get an opportunity that is a consequence of a very big conference like this one.  Hopefully people will be brief in what they have to say this afternoon so that we can hear everybody that would like to be heard and I think that should be our goal.

Thank you very much.

(Lunch break)

SESSION SIX – STRENGTHENING NATIONAL JUDICIARIES TO MEET THE CHALLENGES OF THE 21ST CENTURY IN THE AREA OF ENVIRONMENTAL LAW IN THE CONTEXT OF SUSTAINABLE DEVELOPMENT.

CHAIRPERSON JUSTICE HILARIO DAVIDE Jr.:  Can we have the session resume now session six on strengthening national judiciaries to meet the challenge of the 21st century in the area of environmental law in the context of sustainable development.  I am your chair, Chief Justice David Chief Justice of the Philippines.  Our symposium chairman Chief Justice Chaskalson, after sessions two to five have engrossed us to enlightening discussions on various topics and held us together for more or less nine grueling hours everyone may already be exhausted at least physically.  The members of the task to prepare agenda anticipated this hence for the last session, the sixth one the thought of providing us strength encapsulates in the area of environmental law in the context of sustainable  development and allotting to us the shortest time, one hour and a half, which was further reduced by 15 minutes because of the lunch break.  I submit that the theme of session six is at the heart of the symposium as it has amply been demonstrated in the national judiciaries in the 21st century or the third millennium in the area of environmental law and sustainable development are complex, complicated and daunting.  Nevertheless I know we are prepared to meet the challenges and we are equal and up to the task.  Our main presenter for session six Justice Michael Decleris of Greece and the panel of presenters whose composition was finished only this morning during breakfast.  And whom we must commend and thank for accepting the task at the eleventh hour will prove to all of us and the whole world the presenters are the following.  Chief Justice, Justice Peter of New Zealand, of Costa Rica, Justice Corina, Justice of the court cassation of France, Chief Justice of Egypt.  Mr. Justice Decleris will have twenty minutes and the presenters because of the time that we have lost would be requested to deliver their pieces at five minutes each.  The chairman will draft making a parting message.  You will notice that there is no time allotted for the chairman's summary as well as roundtable.  I will refer the matter later to the symposium chairman.  I now recognize Mr. Justice Decleris for his presentation.  Mr. Decleris.

JUSTICE MICHAEL DECLERIS  Mr. Chairman of this global symposium, Chief Justice of South Africa, Mr. Chairman of the session, distinguished colleagues, brothers in the great family of the world judiciary, ten years after Rio the implementation of the Stockholm, Rio and the agenda 21 provisions seems to be the dominant problem.  Failures in implementation points directly to the performance of the judiciary because the implementation gap is also an enforcement gap.   We do not have a comprehensive study of the performance of the judiciary all these years in these matters.  All we have is information.  Still the general feeling is that it could be better.  Therefore, the theme is again implementation and, therefore, the imperative need for strengthening the judiciary as the main enforcement agent.  Now, the main point of this report is that the strengthening process is going to be a long one, but it should start from the judges themselves who have the task and responsibility for consolidating the legal culture by their decisions.  Now, I have not come here to state theories.  I will speak from experience.  We in Greece have conducted a successful experiment in taking in our hands the process of sustainable development.  In this spirit, in the year preceding the Rio conference we established a special chamber for environment and sustainability within the counsel state the supreme administrative court.  I had the honour to preside over this chamber.  At that time, Greece, a new member of the European Union, was trying to reach the level of its partners.  As a result of this, our relenting developmental effort, the exquisite Greek environment suffered a rapid deterioration.  We had to react and reacted successfully.  10 years after the new chamber has started this action, important changes had happened.  It is not an exaggeration to say that we changed the course of things in Greece.  First of all a complete system of sustainable system was developed in the court in order to be incorporated into the relevant public policies and we made direction that only sustainable public policies will be tolerated.   Public opinion duly informed by the mass media gave us full support.  So repeated efforts by the political system to resource this course of events have failed.    Now speaking in this perspective, I conducted a systems analysis of other factors affecting our vision  because nobody questions the problem that we the judiciary must be strengthened, but instead of fragmented sessions suggestions one should have a complete comprehensive structuring as to design in a systemic manner the response to the requirements of this problem.  I am sorry that the transparencies won't be visible in all this room, especially at the other end, but the transparencies are also in the report that has been distributed to you.  Therefore, while I am referring to it, you could also follow it by reading it.  I do not intend to read my paper.  It is there, you can read it.   I just want to make explicit the main ideas behind the proposal in this report.  First of all, speaking of the judiciary to start with, it should be taken into account the component in a bigger system.  One should not forget that even at the national level, above the judiciary is the legal culture and the aspects of legal science that help the judges perform their duties.   The fact that the judiciary is there main controls of the legal systems and as we shall see our hope is that legal culture is mainly shaped by the judicial decisions.  Therefore, I will address the problem in this systemic perspective.  In the term legal culture we refer to a system of basic legal values, fundamental principles and assumptions guiding legal jurisprudence and in the courts and in legal science.  Now, if we look at the present situation, we can see the situation is unsatisfactory in many levels and to start with the legal culture, we see that several factors which affect adversely are at work.  First, it is persisting legal reduction, restricted by the rule of law because of an auto-centric biased.  There is persistent confusion with sustainability proposed by other sciences without the….  Third, there is a lack of precise methodology for incorporating sustainability criteria into decision making.  This is actually our most serious handicap.   Then, if we move downwards to those who are supposed to be more active actors, legislation, the situation is not at all satisfactory.  You see there are flagged by that's why we the judges cannot expect much help from the legislation.  Moving to the administration we have also law profession with corruption and pressure by groups.  Law professionalism corruption and pressure group.  The fact that is not an excuse for us the judges to avoid our tax.  Why?  Because actually as we shall see in this next transparency we can act upon the highest radical level and this is actually the great power of the judiciary.  We can change the legal culture.  And in fact, progress in countries happen in this way:  First legal culture changes, then legal decisions, and eventually the actual decision by politics, legislation and administration.  Also in terms of legal science, though there is a flourishing the environmental law, the scope of this law is a narrow one so there is little help with the actual problem sustainable development because we have to distinguish between two distinct classes of problems.  The simple problems of the Stockholm generation problems but the simple problems of the pollution, waste and so on and then we have also the much more complex problems of the sustainable development which is the Rio generation of problems in which the problems have consists in that we have to incorporate into public policy sustainability criteria.  I may give you some experience in Greece that we face that kind of problem.  It is the public policy of the Government to build an airport.  Can you build a big airport in a small island.  Is that sustainable?  Can you proceed in a policy of is second residence in the island,  the small islands?  Can you concentrate 60 per cent of the industry in a small peninsula, these are the real sustainability problems.  And to that we do not have help from the classical environmental law.  Hopefully there is a new  science emerging now which we hope and expect will take the place of economic.  It is the emerging science of sustainability.  But still we do not have much help because it is still developing, though in the future we expect that much may come from the cosultation of the legal decision makers of this new science of sustainability.  So this is the situation all these factors interact and they give you the measure of the difficulty that the judges are facing around the world.  So in systems methodology to get out of this problem, you have first to design a systems response in terms of mission of the judiciary.  That you would be the second, diagram third.  Now, this is a perspective from the place of the judiciary, but that is what the R means.  You see that the judiciary can actually act upon the legal culture.  What actually expect from the judiciary and there will be the first step it is to consolidate the sustainable development within the legal culture of the rule of law.  We do not have to invent new actions.  The rule of law is there.  The rule of law after Stockholm and especially after Rio has included sustainability which asks us the wisdom of the ancient cultures of this earth.  Therefore, for judges, the first task and the first mission of judges is to insist upon consolidating this culture.  And the second is to make it operational through general principles so as to streamline accordingly public and private action.  Because the problem is not just to prohibit.  The status the regime of sustainability is a dynamic one and it will be shaped by the judicial decisions.  This is not something new for the judges.  The judges shape civil law, the judges shape administrative law, the judges will shape the dynamic regime of the sustainable development.   Now, on the other hand, to copy with the fellow of legislation the judiciary has to follow closely the production of legislation.  Our experience shows that this is an important thing.  We have to closely follow the product to legislation to see that it is in line with the legal culture of sustainability because the culture of sustainability is at the higher level, constitutional or international.  Then the administration also should be also closely watched because there are authorities, there are agencies, but still the responsibility of the State of things lies with the judiciary.   If this is the mission, the problem is what are the actual measures that we should take in order to turn this mission into action and precise concrete work.  This is a complete systems action plan which I do not intend to expand, on which I do not wish to expand here.  You can find it in the paper that you have in your hands.  The point I want to make is the following.  Sustainability is not just another word for environmental protection, it is a mistake to believe so, it does not mean deeper either.  It is a far greater moral idea meaning that life and justice are at per the regional values and the measures in the state of earth.  Sustainability marks the end of the road for one cannot approach the sustainability problem as such in its respective any more.  To a great extent sustainability is the wisdom of our culture heritage revisited now by western civilisation learning from its grave mistakes that have brought us here.  Concerning its authorities, sustainability is not merely a philosophy, or a scientific theory one can adopt or reject at will.  Since Rio it is the fundamental global law, our ground norm which is both authoritative and enforceable.  Legal argumentation to this effect may vary depending on the particular legal culture but the obligation of the courts to enforce is the same worldwide.  The application of the fundamental law of sustainability by the Court is a matter of collaboration.  It is the jurisprudence which will render it operative in every day life.  The best way in our opinion is by general principles.  We do not need to wait for statutes and regulations.  They are welcome of course but they themselves will be judged by the principles.  Sustainability is a long term policy.  Legislative measures short term policies.  In order to perform the back duties the global judiciary must be strengthened.  And this, distinguished colleagues, are hard times for the judiciary.  The State is weakening under the pressure of globalising market and strong interest are invested in the status quo.  The political system is there alive, nevertheless, the weakening State needs a strong judiciary for otherwise it will have strong and uncontrollable public power.  In order to be empowered, the judiciary does not need the permission of the political system.  The strengthening process depends entirely on our own will and dedication to carry out my mission as opposed to the transparency.  One judges become cautioous that sustainability are part of the rule of law as they did with human rights in the past, they will find the proper way to shape the desirable state of things.  And undoubtedly the process would be easier and faster if supported by the political system.  Nonetheless it will equally succeed without such support or even against the open conceal resistance by the political system and such a system will be for it will have popular support.  Now, that it is clear to everyone that the political system has failed to produce the intended result, most people turn now to the judiciary as the last resort.  The strengthening process of the judiciary does not mean money either.  True it would be easier if facilitated by money, but it is higher because it is neither.   Ladies and gentlemen, ten years have past since Rio, soberly evaluated the State of the environment is not the desirable one.  Still we say we did cover a significant distance.  We should not underestimate the distance we have covered but it is significant I know.  In this common effort the leaders have played their part.  They gave us the vision of sustainability.  Scientist too gave us the knowledge to protect the environment and pursue sustainable development, but now I believe is the hour of the judges.  Their mission is to consolidate environmental order and sustainability as the particular dimension of the rule of law in our times.    Thank you.

 (Applause)

CHAIRPERSON (Justice Hilario Davide):  Thank you very much Justice Decleris.  You made a very eloquent discussion on disposition on the role of the judiciary and the existing challenges in light of experience of Greece.  Now we know that we have developed a new science, the science of technology, of sustainability to be strengthened by the judiciary.  We will now hear Justice Vivekanand Alleear, Chief Justice of the Supreme Court of Seychelles as our first panel discussion.  He will have five minutes.      

JUSTICE VIVEKANAND ALLEEAR:  Honourable Chief Justice of South Africa, Mr. Chair, Honourable Justices of the world, ladies and gentlemen, I am honoured and privileged to have been asked to speak on behalf of the Africa group.  I promise I will be very brief within the five minutes allocated to me.  Since this is my first and last intervention at this symposium I would first like to congratulate the organizers of this very successful symposium, namely UNEP and to thank our host the South African Government and people who have spared no effort in making our brief stay as enjoyable as possible.  We have had the taste of the South African hospitality which will linger in our minds for a very long time.  Our only regret is that we have not been able to see as much of your beautiful country as we would have wished.    We have been fortunate though to have been invited to this symposium.  It has given us the chance to learn from the vast experience of eminent jurist and judges of the world who have shared with us their enormous knowledge and learning.  We too do believe that they are certain prerequisites to be made if the judiciary of any country is to become vibrant enough so as to play a significant role in the sustainable development of the country.  For a judiciary to be strong and independent, first and for most, it must be able to attract judges of high calibre, men of integrity and character who can command the respect of all those who look up on the judiciary for protection, for upholding their rights, and who consider the judiciary as a work against indifference and pressures from outside forces.  How do we go about achieving this?  Somebody once said to me that if the Court of Appeal in Seychelles said to me that if you pay peanuts you get monkeys.  Therefore, judges must be adequately remunerated.  I equate remuneration with helping to reduce if not to eliminate corruption.  There is also a need for ongoing training for judges in fields outside their normal spheres of learning.  This symposium has provided such an opportunity.  There must be many more such opportunities.  In Seychelles since my appointment of Chief Justice in 1994, I have been instrumental in raising pay packages of Magistrate, and Judges of the Supreme Court and the Justices of the Seychelles Court of Appeal by over 75 per cent to their formal level.  We have given security of tenure to our judges.  We have seized all the fortunate of training referred to us.  We have not concentrated our training efforts for judges only.  We have given opportunities, training opportunities to members of supporting staff too.   We have put in place a legal aid system scheme which enables destitute persons with genuine grievances to be represented in our courts free of charge.  We are of the firm view that for the judiciary of any country to be respected, it has to operate actively within the framework of the rule of law and the Constitution.  It has to strictly adhere to the principle of separation of powers.  It cannot usurp and abrogate to itself the functions of the executive of the legislature who are democratically elected.  Only by so doing the judiciary will be deserving of respect and can stand firm against encroachment of its own territory and live up to the expectation of the people it serves. Thank you very much for listening to me.

 (Applause)

CHAIRPERSON (Justice Hilario Davide):  Thank you very much Justice Alleear for your presentation.  Upon the request of Madam Justice Corina of Romania who will be leaving at about 6:00 this evening we will give the floor to her right now.

JUSTICE JIJIIE CORINA MICHAELA:  Apart from character with this little four items, now, we need morality to pursue and I think that this symposium has given me a new idea, that is the necessity of a new morality based on environment.  If we are to preserve the beauty the world has entrusted to us to save it for future generations.  I represent a country whose population and surface area is of only medium size.  It is a varied landscape and we are very pleased with our mountains, rivers inland seas, the Danube river, and the fauna and flora.  At the same time we have overcome a very strong dictatorship and are now in the period of economic transition.  We hope for rapid development in industry agriculture and tourism.  This legitimate desire development to ensure the prosperity of all is somewhat of a threat to the environment at the same time and above all the Danube Delta.  This is a situation that is of concern to many international non-governmental organisations. We have at the same time restored private property on forests including forests and other lands and this has led to other preoccupations concerning meeting the integrity of the land including the forests.  We have established a new relationship between the State and the citizen, abolishing the abuse as previously perceived by people as operated by the State.  What are we going to do now.  I think that one of the answers we can find is given to us by today's theme.  We must consolidate justice because justice ensures the balance, the equilibrium  ensures order and harmony.  How can we do this?  First, we must help erect a dynamic legal framework by comparing and contrasting ideas and debating them with all of the administrative authorities ensuring their information as well.  Governments have learned that they cannot alone solve the nation's problems.  They must in fact avail themselves of judicial systems.  Hence it is up to us to make suggestions to transmit ideas, including in the field of environmental protection.  The 21st century has already been fraught with many provocation one of which is terrorism.  But none of these is a greater threat than the threat to the environment and neither can they be solved outside the legislative framework.  Another problem, is criminal liability, because we do not provide for responsibility of legal entities in our Criminal Code.  This is something that must be remedied we are going to try to provide for measures such as total closure or partial closure of enterprises.  The limiting of tax incentives, closing off access to public procurement.  In addition to this we have to train a legal body, a body of judges to familiarize them with the environmental field so that they can give us the right solutions to cases as they come up here and where they won't defend any particular or political interest but make the right decisions they must not only be familiar with our domestic law but they must know how driven environmental problems must be solved internationally.  Thirdly, we must have several judges, as we already have an already very strict and small number of judges in Romania.  These judges must be economically and political independent, hence must receive adequate remuneration and have adequate working conditions.  Judges from the Supreme Court cannot be removed in my country.,  after a mandate of six years, the problem is that when,  well, when we have judges sitting on the bench, until retirement age.  This I think what we need to do is ensure the judges are remain above political interest in one part or another because the protection of the environment.    It is not a topical problem it is a major problem that will remain and which must be dealt with soon by a great deal of responsibility.  I am fully convinced that here in Johannesburg the issues will be dealt with seriously.  I am sure I will return home with many excellent ideas that I hope to put into practice.  Thank you.

(Applause)

CHAIRPERSON(Justice Hilario Davide):Thank you very much Justice Corina.  We will now hear from the next on our list, Mr. Justice Peter of the High Court of New Zealand who has also five minutes.

JUSTICE PETER SALMON:  Thank you Mr. Chairman, I will speak about the area that I know best, New Zealand, Australia and the Pacific islands, in particular the South Pacific Islands.  The Pacific is a vast area.  The islands take up only a tiny part of it.  Some Pacific Nations have problems of over population on tiny areas of land, some have problems of rising sea levels, depletion of water supplies and some have limited, if any, natural resources other than fish.    In New Zealand sustainability and the precautionary principle are built into our legislation.  We have open legal standing and we have a legal aid system, so we are well positioned to deal with problems of sustainability and to assist others.  Australia and New Zealand have Specialist Environment Courts, as you have already heard.  The history of ours dates back to the 1960s and I practiced before it for many years and I am very familiar with the procedures.  I believe that Australia is of a similar age and in both cases these Specialist Courts have built up an extensive jurisprudence in environmental matters.    The standard of these courts is such that the superior courts make a relatively minor contribution by way of comparison.  We have an ongoing judicial education programme.  So far, however in the case of the superior courts in New Zealand it has not included education on sustainable development.  That is something which I will try to remedy.   The small Pacific Island nations as a general rule have resource problems when it comes to education.  New Zealand and Australian judiciaries are always will go to respond to requests from Asia and the Pacific and indeed both countries contribute to the Courts of Appeal of Island Nations.  Pacific Island Judges attend our judges conferences in New Zealand.  Whilst the Specialist Evironment Court is a very desirable thing where the circumstances allow, I take the point made yesterday that it is not a realistic possibility for many nations.  Obviously as far as Pacific Islands are concerned it is just out of the question.  So education of the judiciary generally is obviously of prime importance.  The experience of Australia and New Zealand would show that where circumstances allow, a Specialist Court is very valuable.  I acknowledge that there is a down side.  The focus of the specialist court tends to be narrow.  All areas of law benefit from cross-fertilization from other areas, perhaps that is a form of genetic modification.   However, the deficiency that I have just identified can be overcome through the Appellate system.  I would identify three principles for the strengthening of the judiciary.  First, Specialist Courts where that is possible.  Secondly, education of judges in the principles of sustainable development.  Thirdly, assistance by those who are able to give it to those that request it.   Thank you, Mr. Chairman.

(Applause)

CHAIRPERSON (Justice Hilario Davide):  Thank you very much Justice Salmon, for a very enlightening discussion.  Now I would like to recognize Mr. Justice Guy Canivet, President, Cour de Cassation, of France who will also have five minutes.

JUSTICE GUY CANIVET:  Thank you chair.  In the very brief amount of time allotted to me for an improvised presentation, let me just briefly touch upon three points without being sure that these reflect the view point of industrialized countries.  So in advance my apologies to any representative who belongs to one of these countries and who disagree with my words and who also have a right to criticize and contradict me.  First, the existence in jurisdiction of independent experts providing credible and objective opinion.  Secondly, jurisdictions that provide for transparent democratic debate on environmental issues.  Thirdly, power of jurisdictions to efficiently ensure application of environmental law.   Concerning the first point let me say that whatever the qualifications of specialization a judge is not an expert and that is a solution.  Now, issues of sustainable development require complex analyses from the technical scientific and social view point.  Hence it is important that jurisdictions be fully informed and objectively informed on all of these technical points.  Now, in the technical machinery that we have for expertise, we usually find an imbalance of forces and predominance of interest.  Pressure is exerted by the most powerful parties and so on.  Hence the importance that we have in these independent neutral and objective expertise bodies set and up clear up things for the jurisdictions.  Following good code conducts try to apply conflicts of from and so on.  I think in our efforts we must always take into account economic data because when we are talking about sustainable development the judge must strike a balance between the different interests, that must find the proportionality here between all sides.  Third point, the attitude of jurisdictions to ensure a transparent and democratic debate on sustainable development issues.  This is based on an observation I have made.  In France undoubtedly elsewhere, choices in the nuclear field for example allow us to use all of the jurisdictional means at our disposal despite very violent opposition often from public opinion.  This I think shows that the judiciary debate and discussion as it is currently organized is not sufficiently prepared to take into account all of the interests of local communities, citizens and so on to whoever is interested in the environment.  So that the decisions they provide will lack in credibility if this is not done if this is not transparent and democratic.  Thirdly, this gives rise to the issue of the representative of the citizen and different groups concerned with environmental issues inside of legal machinery.  And this has links to observations made often here about the imbalance that exists between the substance of the texts that have been written in law to protect the environment and the way they are applied.  Some people rightly think that even though there is a huge gap in between environmental protection as law and the reality of the situation.  It is a question of the power and the attitude and capacity of jurisdiction to have these laws enforced.  The questions of means I think we have all seen environmental trials are long in completion and costly.  I think in part it is a question of the material means, the financial means for jurisdiction to ensure this.  Talking about this, I think we have to take into account that legal assistance must be to the citizens so that they might pursue.  Second question has to do with the power of jurisdiction.  In many cases we have to deal with cases following or in the wake of ecological catastrophes.  I think we have to try to put more stress on preventative measures, control of probabilities that might be dangerous for the environment and even the power to ban or forbid probabilities that are undertaken which may cause irreparable damage.  Third point concerning judicial powers at the international level.  I think we have to boost international co-operation in the field of environment.  In particular research and investigation done between different States, transfer of evidence and proof and so on between States.  

Thank you very much, chair.

 (Applause)

CHAIRPERSON (Justice Hilario Davide):  Thank you very much Justice Canivet.  We will now hear from one of the three remaining speakers.  We added actually the Chief Justice of Kazakhstan, Chief Justice and later on for the table from permission from the symposium chairman we will recognize Justice Dugo.   So now we will call Mr. Justice Luis Ricardo Zeledon Zeledon of the Supreme Court of Costa Rica for a five minute presentation.

JUSTICE LUIS RICARDO ZELEDON ZELEDON:  Mr. Chair, distinguished Judges, I will try to read within the five minute limit.  Latin American and Caribbean has a number of representatives of the countries participating in this symposium on sustainable development and the role of law here in Johannesburg which we consider to be of fundamental importance.  One, it is the duty of the United Nations to promote between governments of the region the need to provide a corpus of environmental law that is common to all that should be taken into account in a country.  Basic developments that the judges can be use as a broad based legal instrument to make their decisions.  Within this special importance should be given to strengthening judicial control and identifying the work of people who are dealing with cases where the environment has been degraded.  Secondly, insofar as it is economical and feasible for each country and within limits of their resources and in light of the number of cases, environmental law should be seen as a specialized branch with special skills, special knowledge should be imparted to them so that Judges can have trials which are both efficient, rapid, of a preventative nature and done in full knowledge.  Three, organise, structure and disseminate amongst the citizens of each country in order to ensure greater judicial soundness in all of the case law that stems from constitutional courts, citizen of the highest rank and this within the legal structure.  Of special importance is the dissemination of this kind of information between judges, lawyers, law students so that we might construct a progressive culture in the field of environmental protection.  Forthly, to promote disseminate and structure within the judicial branch training courses for judges in the field of environmental law, as well as the environmental trial law so that we might give a  greater soundness to our personnel when they have to deal with legal action taken for which they are presented with in the Court.   Fifth creating the high level legal awareness for correct interpretation of environmental law.  Try respect for legislation and jurisprudence produced by each country in link with comparative law.  Emphasis should be placed in increasing knowledge by keeping the judges informed so that judges do not refuse to make a decision because of lack of knowledge in this respect on a case.  Also special importance should be given to knowledge of the international multilateral agreements by judges.  In particular, the judges must be aware of the importance of fundamental rights such as the basic rights of third generation and especially as it relates to environmental law.  And I am concluding very quickly.  Six, we all agree on the importance of international fora such as United Nations.  Study the possibility of promoting an international environmental court without any link to previously existing U.N. Agencies so that States may submit different cases, common environmental law to it.   Seven, judges asked the symposium to make a specific declaration that every country adopt the broadly based accepted principles so that these would be accepted internationally, accepted domestically by each one of our countries we are talking about a code of ethics where judges would guarantee all of their duties and obligation they have to society to guarantee the correct application of environmental law and the promotion of sustainable development.  Thank you.

CHAIRPERSON (Judge Hilario Davide):  Thank you Justice.  Now we will have second to the last.  We recognize now Justice Naguib the Chief Justice of Egypt.

JUSTICE MOHAMMAD FATHI NAGUIB:  Thank you, Mr. Chairman.  I speak in Arabic.  I am going to keep time as it has been alloted to me.  I am not going to repeat any of the ideas that have already been mentioned before in this symposium and I am sure that all our ideas will be represented or reflected in the principles.  What I am going to speak about is the status of the Arab world as a region in today's world.  The Arab world is now facing problems of development and problems of the environment.  In the field of development in particular there is diversity between the Arab countries and these Arab countries are trying to advance and to progress and to find the best solutions in the field of economic development.  This disparity between the countries is with regards to the economic life and to the standard of living but what is common in all the other countries is that they are making their utmost efforts to achieve development.  They are also aspects of similarity between the Arab countries in that they exsert their efforts to face the problems of environment.  For example Egypt has enacted and integrated the law for environment about ten years ago and we have a specialized Ministry for Environment.  All the Arab countries now have legislation for the environment and have specialized agencies for the protection of the environment.  However, and in spite of the differences in the structure of the economy and the economic level of countries there are certain similarities which are similarities in the judicial systems, the judiciary and the legislature they are almost identical in all the Arab countries.  Therefore when we consider the efforts that have been made or are planned by the U.N. to help the Arab countries in different fields, we have benefited a lot.  With regard to this particular symposium, I would like to concentrate on the role of the law in the protection of the environment and in achieving sustainable development.  In this field we believe that the United Nations and its agencies could concentrate on certain aspects which are of vital importance to the Arab countries in their efforts to attain the protection of the environment.  The first thing is to support the Arab meetings which are held at regional level so as to support and promote awareness of the problems of environment and to try to find means to solve these problems and to confront them.  There are Arab conferences that are held at the regional level and we want the United Nations to take into consideration all means to support these regional meetings.   I would like to refer in this respect to a future meeting that is going to be held in the very same subject of this symposium which is going to be held next  October in Kuwait and it deals with the role of the judiciary in the protection of the environment.  The second point is to support the Non-Governmental Organisations which are engaged either in the field of directly in the field of the protection of the environment or in the field of the promotion of culture pertaining to the protection of the environment and these Non-Governmental Organisation abound in Egypt and in the Arab world.  There are many Non-Governmental Organisations which seek to promote awareness of the problems of environment.  Some of them even concentrate on the role of  the judiciary in promoting the protection of the environment.  The third point I would like to call attention to the role of the United Nations and the partner agencies in training the Arab judges, the Arab judges could  easily be meeting and because they have unified systems, the systems of the judiciary in the Arab world are almost  identical if not only similar, therefore, we believe that any effort experted by the United Nations in the Arab world would be very easy because there are not any cultural  discrepancies with regard to the language or even to the legal or judiciary systems applied in the Arab countries.  Therefore I believe it is possible for the United Nations to create a judiciary that is capable of dealing with the problems of environment in the Arab world, it is easy, I believe.  But we believe that it is not only sufficient to have a judge who applies the laws of the environment, but we have also to have the agencies and the officers that are engaged in the judicial  process to be aware of the implementation of the law because the judge actually implements the law but there are also law enforcement agencies who should be aware of these environmental laws.  U.N. could help until promulgation in the unified Arab agreement or convention that deals with the environment.  What we are looking for now is that we have an Arab convention for the protection of the environment and the United Nations would play a vital role in such a  convention.  Thank you. 

(Applause)

CHAIRPERSON (Justice Hilario Davide):  Thank you very much Chief Justice Naguib.  Now, finally, we will recognize Mr. Justice Kairat Abdrazakuli Mami of Kazakhstan for a final presentation.

JUSTICE KAIRAT ABDRAZAKULI MAMI:  Thank you Mr. Chairman, I shall be speaking in Russian.  The work of our forum has come to our down collusion but we can say quite with full conviction that it has been held in a very high level.  Kazakhstan as an independent State appeared in the map quite recently but a number of measures initiatives have already been taken within the U.N. Court.  I would like to recall one of the initiatives which is directly related to the subject of this symposium.   Kazakhstan voluntarily has given up its nuclear weapons and has also dismantled such weapons.  This is a positive contribution to sustainable development and was a substantial gesture on behalf of a young State for the benefit of future generations.  We have adopted democratic institutions.  We have based them on the principles of separation of powers.  We have also set up our own judiciary that can now protect basic freedoms and rights.  Judges in our country are independently created officials.  We have set up the legal  basis for them and we have adopted more than one hundred acts and regulations in the area of environmental law.  However, for the new post Soviet State, it is very important to see and evaluate its own and other's experience and to focus its activities on further improvement of its legislation.  New states, including Kazakhstan, are interested in international environmental co-operation.  This is an important part of our policy for reservation of the environment.  Currently we have already ratified 18 international environmental conventions and has signed two international agreements.  As economic conventions proceed, this is becoming a determining factor in the strategic planning of our State.  Under our constitution, we have ratified international norms and they are given priority over internal legislation.  This has made it possible for us to further improve our domestic legislation and particularly in the field of ecology and the environmental protection.  So I would like to express my view on the draft resolution of the symposium.  I would like to say that it has been prepared very well and I would like to make the following points:  In my view, all those who have spoken have correctly pointed out that we as judges are not just  civil servants.  We have shown greater greater solidarity and therefore I believe that judges who are called upon to improve constantly national legislation, they need to bring laws into line with international standards.  Where international laws have priority over national legislation or they are incorporated national legislation, then international standards and conventions will hold sway.  On the suggestion and the initiative of my Georgian counterpart, the third point of the recommendation, the setting up of an international councill of judges, all member states of the U.N. should be involved.  The English text of our proposal has already been given to the secretariat of the symposium so I would just like in conclusion to express my sincere gratitude to the organizers and sponsors of this forum.  Thank you very  much.

(Applause)

CHAIRPERSON (Justice Hilario Davide):  Thank you Chief Justice.  We recognise Justice Dugo for a brief comment before as chair I make a summary of this session.

JUSTICE SERGIO OSCAR DUGO:  Thank you especially, Mr. Chairman,  I would like to convey a message which has been sent to me  by the judges who have not been able to attend from Latin America, such as Judges from Bolivia, Paraguay, Peru and Ecuador.  They told me that under their current conditions they could not manage to hand down judgments defending the concepts which we are defending here.  At this time in Bolivia and in Peru, judges do 14 or 15 years in commission.  At this stage in Peru the current Government has decided that a judge has to give a justified decision, if he does not give a justified argued decision that can be justified by an Adhoc Committee.  If there is a report by a judge that challenges the dictatorship of the Government or if a Judge is a great defender of human rights, probably because he is an independent judge he suffers.  In Paraguay every seven years they have to have their authority reconfirmed.   Many of them do not even get a minimum wage in accordance with their status as judges.  And they are confronted with very powerful corporations, they are honest that in such situations they say, they cannot defend the environment.  And all those things which are happening are direct violations of the Milan principles and you can just read them.  I would appeal for the solidarity of common law judges probably to question under the common law tradition how these things can be allowed to happen.  It is unthinkable that such things could happen but I would appeal for your solidarity.  I appeal to European history to think how european judges were twenty, thirty years ago and how much they earned.  And/or how much they have they have gained in independence since then.  I also appeal and make reference to similar situations which may occur in other developing countries.  Mr. Chairman, I believe that those who are most absent from those countries also have to be protected and, therefore, I stress that as judges meeting here for the first time under United Nations auspices, we should ask you to set up a Universal Statute of Minimum Guarantees for every judge.  This is not just for the benefit of judges.   It's for the benefit of peoples where a judge performs his functions to have justice administered independently with Dr. Hans Corell, we are seeking the same order of things.  He was telling me but this is a political matter and it has to be decided by the United Nations Committee countries have to bring it up.  Of course it is a political issue.   But more than that, sometimes we need politicians and lobbies which look for the independence of the judiciary.  Of course, the independence of the judiciary from others.  It is a political issue which  probably has to be debated and favourably resolved but that doesn't mean that we shouldn't repeat it.   Probably someone will say, well, it's utopian for the executive branches of the whole world to set up rules for an independent judiciary.  If that were to be so, then I would simply say, we are in a land of utopias.  Thank you.

CHAIRPERSON (Justice Hilario Davide):  Thank you Justice Dugo.  Now we are about to end session six but as I promised earlier, the chair will have to make a parting message.  As we move closer to Rio plus ten, it is important for all components of society to harmonize their efforts towards the fulfillment of all our countries’ neutral commitments their obligations under agenda 21.  Agenda 21 sets very ambitious objectives.  It invites nations and regions to come together to address the global impact of environmental degradation and it encourages all stakeholders to commit to concrete action.   Who among the citizens of the world does not have a stake in the welfare of the environment.  Clearly, agenda 21 demands action from our citizens and all nations.  We are looking for what is known in the United Nations legalize a type.  These come at a time when ecological and the consequences of sustainable means and production and consumption can no longer be disregarded.  All over the world bio-diversity is diminishing.  These are but a few of the environmental wars our planet is going through.  At first glance it seems that judicial bodies find no place in this scheme, but we must realize that the overriding of Agenda 21 is simply to ensure economic development without sacrificing the environment.  We must realize that economic progress has often pursued at the cost of human rights and it is often the poor who suffer most.  The poorer countries carrying the greater burden.  The poorer sectors who suffer the most as they find fewer markets for their products and so on and so forth.   Thus the concerns of Agenda 21 fall squarely within the jurisdiction of the courts.  Economic development must be pursued within a system periodically where fairness and transparency prevail and actions are sustainable.   This is in short business in accordance with the rule of law a matter which is definitely a concern.  Where development is earnestly pursued, however we must take care that individual rights are not trampled upon.  The concept of sustainable human development is passed by the Rio declaration.  Again this is a matter which concerns all.   Prosperity and liberty two elements that we see as written or to be written into agenda 21 are both safeguarded by the courts of law.  Hence all are stakeholders in sustainable development that we long for.   It is, I submit within this context that we must look to strengthening of our judiciaries in the area of environmental law.  In this regard I believe that we must  make efforts to enhance our judicial independence and improve our technical expertise.  I will not discuss much about how crucial judicial independence is.  Let me just say that to win independence lies with the Judges themselves, the skills and expertise in deciding.  To gain such esteem, however, judiciaries must prove that they are aware of this field and Judges can be challenged to decide cases on genetics, clean air standards pollution and its environment as it affects the public among many other concerns.  Needless to say, they must have the full grasp of the State’s environmental law.  In this regard the Supreme Court of the Philippines book on environmental laws in the Philippines entitled legal arsenal for Philippines which is now with us in this symposium.  The authors kindly authorized to share it with you.  In the Philippines we also have various activities regarding the pursuit of independence of the judiciary.  We may even train our thoughts beyond the judiciary and explore.  There are common approaches to enhancement of independence of expertise.  One of them is the conduct of symposia such as we are having now.  These experiences will help each one of us.  Common responses to common predicaments taking into consideration the peculiarities of respective cultures and Government systems.  At the very least with just a few efforts we will succeed.  Environmental cases are usually novel and  unique with no precedent that we can rely on for guidance.  We should therefore welcome every opportunity where we can discuss with our peers the innovations implemented of other  nations.  In the course of these dialogues we may develop partnerships, thus another approach to towards enhancement is establishment of partnership.  We have many instances of these partnerships.  Offer the news for exchange of information on how to deal with different issues, yet we must limit our partnership within the judiciary.  We must also consider partnership with the scientific community so that we may take advantage of technological advance in environmental concerns.  They will require intervention of scientific experts.  Without doubt, the issues and process I have mentioned are not exhaustive.  In some we are….  This is a challenge that I look forward to addressing especially since I am assured that all of us here will be united in thinking on the same.  Furthermore, while we are only a few weeks away from the World Summit on Sustainable Development, next week, ten years after Rio Summit, we must not begin to look beyond Rio and beyond Rio plus ten, we must initiate effort now in our own judiciaries to prepare our courts for environmental matters with a view to attaining sustainable justice.  Justice that will endure across generations.  It is not just environmental justice but sustainable justice, justice that will endure across generation.  We must also realize that while we have jurisdictional limits the impact of our actions will be felt across the world as basis for other decisions or even courses for the evolution of international customary law.  Think globally, act locally has long been the slogan of environmental groups.  While we apply for sustainable development in our countries we in fact contribute to global justice.  This is a grand idea.  And it is fortunate that all of us have this opportunity to fulfil such a lofty objective.   We all long for a better world.  Let that world begin with us here today in Johannesburg.  Thank you  very much.

 (Applause)

JUSTICE HILARIO DAVIDE That concludes session six, Mr. Chief Justice of South Africa, honourable and we thank everyone for having sacrificed so much for the last session before the concluding portion of this symposium so I now turn over the chair to our symposium Chief Justice Arthur Chaskalson. 

JUSTICE CHASKALSON:  Colleagues, we are about to enter our last session.  Can I ask you, please, to take no more than a twenty minute tea break and for us to return between twenty to and quarter to five.  We have to deal with the principles and we are going to have a short visit from our Minister of Environmental Affairs who may be able to tell us a little bit about the Summit and make some brief comments to us.  So can we adjourn now and please no more than twenty minutes at the most.  Thank you.

(Tea break)

