SESSION SIX – STRENGTHENING NATIONAL JUDICIARIES TO MEET THE CHALLENGES OF THE 21ST CENTURY IN THE AREA OF ENVIRONMENTAL LAW IN THE CONTEXT OF SUSTAINABLE DEVELOPMENT.

CHAIRPERSON JUSTICE HILARIO DAVIDE Jr.:  Can we have the session resume now session six on strengthening national judiciaries to meet the challenge of the 21st century in the area of environmental law in the context of sustainable development.  I am your chair, Chief Justice David Chief Justice of the Philippines.  Our symposium chairman Chief Justice Chaskalson, after sessions two to five have engrossed us to enlightening discussions on various topics and held us together for more or less nine grueling hours everyone may already be exhausted at least physically.  The members of the task to prepare agenda anticipated this hence for the last session, the sixth one the thought of providing us strength encapsulates in the area of environmental law in the context of sustainable  development and allotting to us the shortest time, one hour and a half, which was further reduced by 15 minutes because of the lunch break.  I submit that the theme of session six is at the heart of the symposium as it has amply been demonstrated in the national judiciaries in the 21st century or the third millennium in the area of environmental law and sustainable development are complex, complicated and daunting.  Nevertheless I know we are prepared to meet the challenges and we are equal and up to the task.  Our main presenter for session six Justice Michael Decleris of Greece and the panel of presenters whose composition was finished only this morning during breakfast.  And whom we must commend and thank for accepting the task at the eleventh hour will prove to all of us and the whole world the presenters are the following.  Chief Justice, Justice Peter of New Zealand, of Costa Rica, Justice Corina, Justice of the court cassation of France, Chief Justice of Egypt.  Mr. Justice Decleris will have twenty minutes and the presenters because of the time that we have lost would be requested to deliver their pieces at five minutes each.  The chairman will draft making a parting message.  You will notice that there is no time allotted for the chairman's summary as well as roundtable.  I will refer the matter later to the symposium chairman.  I now recognize Mr. Justice Decleris for his presentation.  Mr. Decleris.

JUSTICE MICHAEL DECLERIS  Mr. Chairman of this global symposium, Chief Justice of South Africa, Mr. Chairman of the session, distinguished colleagues, brothers in the great family of the world judiciary, ten years after Rio the implementation of the Stockholm, Rio and the agenda 21 provisions seems to be the dominant problem.  Failures in implementation points directly to the performance of the judiciary because the implementation gap is also an enforcement gap.   We do not have a comprehensive study of the performance of the judiciary all these years in these matters.  All we have is information.  Still the general feeling is that it could be better.  Therefore, the theme is again implementation and, therefore, the imperative need for strengthening the judiciary as the main enforcement agent.  Now, the main point of this report is that the strengthening process is going to be a long one, but it should start from the judges themselves who have the task and responsibility for consolidating the legal culture by their decisions.  Now, I have not come here to state theories.  I will speak from experience.  We in Greece have conducted a successful experiment in taking in our hands the process of sustainable development.  In this spirit, in the year preceding the Rio conference we established a special chamber for environment and sustainability within the counsel state the supreme administrative court.  I had the honour to preside over this chamber.  At that time, Greece, a new member of the European Union, was trying to reach the level of its partners.  As a result of this, our relenting developmental effort, the exquisite Greek environment suffered a rapid deterioration.  We had to react and reacted successfully.  10 years after the new chamber has started this action, important changes had happened.  It is not an exaggeration to say that we changed the course of things in Greece.  First of all a complete system of sustainable system was developed in the court in order to be incorporated into the relevant public policies and we made direction that only sustainable public policies will be tolerated.   Public opinion duly informed by the mass media gave us full support.  So repeated efforts by the political system to resource this course of events have failed.    Now speaking in this perspective, I conducted a systems analysis of other factors affecting our vision  because nobody questions the problem that we the judiciary must be strengthened, but instead of fragmented sessions suggestions one should have a complete comprehensive structuring as to design in a systemic manner the response to the requirements of this problem.  I am sorry that the transparencies won't be visible in all this room, especially at the other end, but the transparencies are also in the report that has been distributed to you.  Therefore, while I am referring to it, you could also follow it by reading it.  I do not intend to read my paper.  It is there, you can read it.   I just want to make explicit the main ideas behind the proposal in this report.  First of all, speaking of the judiciary to start with, it should be taken into account the component in a bigger system.  One should not forget that even at the national level, above the judiciary is the legal culture and the aspects of legal science that help the judges perform their duties.   The fact that the judiciary is there main controls of the legal systems and as we shall see our hope is that legal culture is mainly shaped by the judicial decisions.  Therefore, I will address the problem in this systemic perspective.  In the term legal culture we refer to a system of basic legal values, fundamental principles and assumptions guiding legal jurisprudence and in the courts and in legal science.  Now, if we look at the present situation, we can see the situation is unsatisfactory in many levels and to start with the legal culture, we see that several factors which affect adversely are at work.  First, it is persisting legal reduction, restricted by the rule of law because of an auto-centric biased.  There is persistent confusion with sustainability proposed by other sciences without the….  Third, there is a lack of precise methodology for incorporating sustainability criteria into decision making.  This is actually our most serious handicap.   Then, if we move downwards to those who are supposed to be more active actors, legislation, the situation is not at all satisfactory.  You see there are flagged by that's why we the judges cannot expect much help from the legislation.  Moving to the administration we have also law profession with corruption and pressure by groups.  Law professionalism corruption and pressure group.  The fact that is not an excuse for us the judges to avoid our tax.  Why?  Because actually as we shall see in this next transparency we can act upon the highest radical level and this is actually the great power of the judiciary.  We can change the legal culture.  And in fact, progress in countries happen in this way:  First legal culture changes, then legal decisions, and eventually the actual decision by politics, legislation and administration.  Also in terms of legal science, though there is a flourishing the environmental law, the scope of this law is a narrow one so there is little help with the actual problem sustainable development because we have to distinguish between two distinct classes of problems.  The simple problems of the Stockholm generation problems but the simple problems of the pollution, waste and so on and then we have also the much more complex problems of the sustainable development which is the Rio generation of problems in which the problems have consists in that we have to incorporate into public policy sustainability criteria.  I may give you some experience in Greece that we face that kind of problem.  It is the public policy of the Government to build an airport.  Can you build a big airport in a small island.  Is that sustainable?  Can you proceed in a policy of is second residence in the island,  the small islands?  Can you concentrate 60 per cent of the industry in a small peninsula, these are the real sustainability problems.  And to that we do not have help from the classical environmental law.  Hopefully there is a new  science emerging now which we hope and expect will take the place of economic.  It is the emerging science of sustainability.  But still we do not have much help because it is still developing, though in the future we expect that much may come from the cosultation of the legal decision makers of this new science of sustainability.  So this is the situation all these factors interact and they give you the measure of the difficulty that the judges are facing around the world.  So in systems methodology to get out of this problem, you have first to design a systems response in terms of mission of the judiciary.  That you would be the second, diagram third.  Now, this is a perspective from the place of the judiciary, but that is what the R means.  You see that the judiciary can actually act upon the legal culture.  What actually expect from the judiciary and there will be the first step it is to consolidate the sustainable development within the legal culture of the rule of law.  We do not have to invent new actions.  The rule of law is there.  The rule of law after Stockholm and especially after Rio has included sustainability which asks us the wisdom of the ancient cultures of this earth.  Therefore, for judges, the first task and the first mission of judges is to insist upon consolidating this culture.  And the second is to make it operational through general principles so as to streamline accordingly public and private action.  Because the problem is not just to prohibit.  The status the regime of sustainability is a dynamic one and it will be shaped by the judicial decisions.  This is not something new for the judges.  The judges shape civil law, the judges shape administrative law, the judges will shape the dynamic regime of the sustainable development.   Now, on the other hand, to copy with the fellow of legislation the judiciary has to follow closely the production of legislation.  Our experience shows that this is an important thing.  We have to closely follow the product to legislation to see that it is in line with the legal culture of sustainability because the culture of sustainability is at the higher level, constitutional or international.  Then the administration also should be also closely watched because there are authorities, there are agencies, but still the responsibility of the State of things lies with the judiciary.   If this is the mission, the problem is what are the actual measures that we should take in order to turn this mission into action and precise concrete work.  This is a complete systems action plan which I do not intend to expand, on which I do not wish to expand here.  You can find it in the paper that you have in your hands.  The point I want to make is the following.  Sustainability is not just another word for environmental protection, it is a mistake to believe so, it does not mean deeper either.  It is a far greater moral idea meaning that life and justice are at per the regional values and the measures in the state of earth.  Sustainability marks the end of the road for one cannot approach the sustainability problem as such in its respective any more.  To a great extent sustainability is the wisdom of our culture heritage revisited now by western civilisation learning from its grave mistakes that have brought us here.  Concerning its authorities, sustainability is not merely a philosophy, or a scientific theory one can adopt or reject at will.  Since Rio it is the fundamental global law, our ground norm which is both authoritative and enforceable.  Legal argumentation to this effect may vary depending on the particular legal culture but the obligation of the courts to enforce is the same worldwide.  The application of the fundamental law of sustainability by the Court is a matter of collaboration.  It is the jurisprudence which will render it operative in every day life.  The best way in our opinion is by general principles.  We do not need to wait for statutes and regulations.  They are welcome of course but they themselves will be judged by the principles.  Sustainability is a long term policy.  Legislative measures short term policies.  In order to perform the back duties the global judiciary must be strengthened.  And this, distinguished colleagues, are hard times for the judiciary.  The State is weakening under the pressure of globalising market and strong interest are invested in the status quo.  The political system is there alive, nevertheless, the weakening State needs a strong judiciary for otherwise it will have strong and uncontrollable public power.  In order to be empowered, the judiciary does not need the permission of the political system.  The strengthening process depends entirely on our own will and dedication to carry out my mission as opposed to the transparency.  One judges become cautioous that sustainability are part of the rule of law as they did with human rights in the past, they will find the proper way to shape the desirable state of things.  And undoubtedly the process would be easier and faster if supported by the political system.  Nonetheless it will equally succeed without such support or even against the open conceal resistance by the political system and such a system will be for it will have popular support.  Now, that it is clear to everyone that the political system has failed to produce the intended result, most people turn now to the judiciary as the last resort.  The strengthening process of the judiciary does not mean money either.  True it would be easier if facilitated by money, but it is higher because it is neither.   Ladies and gentlemen, ten years have past since Rio, soberly evaluated the State of the environment is not the desirable one.  Still we say we did cover a significant distance.  We should not underestimate the distance we have covered but it is significant I know.  In this common effort the leaders have played their part.  They gave us the vision of sustainability.  Scientist too gave us the knowledge to protect the environment and pursue sustainable development, but now I believe is the hour of the judges.  Their mission is to consolidate environmental order and sustainability as the particular dimension of the rule of law in our times.    Thank you.

 (Applause)

CHAIRPERSON (Justice Hilario Davide):  Thank you very much Justice Decleris.  You made a very eloquent discussion on disposition on the role of the judiciary and the existing challenges in light of experience of Greece.  Now we know that we have developed a new science, the science of technology, of sustainability to be strengthened by the judiciary.  We will now hear Justice Vivekanand Alleear, Chief Justice of the Supreme Court of Seychelles as our first panel discussion.  He will have five minutes.      

JUSTICE VIVEKANAND ALLEEAR:  Honourable Chief Justice of South Africa, Mr. Chair, Honourable Justices of the world, ladies and gentlemen, I am honoured and privileged to have been asked to speak on behalf of the Africa group.  I promise I will be very brief within the five minutes allocated to me.  Since this is my first and last intervention at this symposium I would first like to congratulate the organizers of this very successful symposium, namely UNEP and to thank our host the South African Government and people who have spared no effort in making our brief stay as enjoyable as possible.  We have had the taste of the South African hospitality which will linger in our minds for a very long time.  Our only regret is that we have not been able to see as much of your beautiful country as we would have wished.    We have been fortunate though to have been invited to this symposium.  It has given us the chance to learn from the vast experience of eminent jurist and judges of the world who have shared with us their enormous knowledge and learning.  We too do believe that they are certain prerequisites to be made if the judiciary of any country is to become vibrant enough so as to play a significant role in the sustainable development of the country.  For a judiciary to be strong and independent, first and for most, it must be able to attract judges of high calibre, men of integrity and character who can command the respect of all those who look up on the judiciary for protection, for upholding their rights, and who consider the judiciary as a work against indifference and pressures from outside forces.  How do we go about achieving this?  Somebody once said to me that if the Court of Appeal in Seychelles said to me that if you pay peanuts you get monkeys.  Therefore, judges must be adequately remunerated.  I equate remuneration with helping to reduce if not to eliminate corruption.  There is also a need for ongoing training for judges in fields outside their normal spheres of learning.  This symposium has provided such an opportunity.  There must be many more such opportunities.  In Seychelles since my appointment of Chief Justice in 1994, I have been instrumental in raising pay packages of Magistrate, and Judges of the Supreme Court and the Justices of the Seychelles Court of Appeal by over 75 per cent to their formal level.  We have given security of tenure to our judges.  We have seized all the fortunate of training referred to us.  We have not concentrated our training efforts for judges only.  We have given opportunities, training opportunities to members of supporting staff too.   We have put in place a legal aid system scheme which enables destitute persons with genuine grievances to be represented in our courts free of charge.  We are of the firm view that for the judiciary of any country to be respected, it has to operate actively within the framework of the rule of law and the Constitution.  It has to strictly adhere to the principle of separation of powers.  It cannot usurp and abrogate to itself the functions of the executive of the legislature who are democratically elected.  Only by so doing the judiciary will be deserving of respect and can stand firm against encroachment of its own territory and live up to the expectation of the people it serves. Thank you very much for listening to me.

 (Applause)

CHAIRPERSON (Justice Hilario Davide):  Thank you very much Justice Alleear for your presentation.  Upon the request of Madam Justice Corina of Romania who will be leaving at about 6:00 this evening we will give the floor to her right now.

JUSTICE JIJIIE CORINA MICHAELA:  Apart from character with this little four items, now, we need morality to pursue and I think that this symposium has given me a new idea, that is the necessity of a new morality based on environment.  If we are to preserve the beauty the world has entrusted to us to save it for future generations.  I represent a country whose population and surface area is of only medium size.  It is a varied landscape and we are very pleased with our mountains, rivers inland seas, the Danube river, and the fauna and flora.  At the same time we have overcome a very strong dictatorship and are now in the period of economic transition.  We hope for rapid development in industry agriculture and tourism.  This legitimate desire development to ensure the prosperity of all is somewhat of a threat to the environment at the same time and above all the Danube Delta.  This is a situation that is of concern to many international non-governmental organisations. We have at the same time restored private property on forests including forests and other lands and this has led to other preoccupations concerning meeting the integrity of the land including the forests.  We have established a new relationship between the State and the citizen, abolishing the abuse as previously perceived by people as operated by the State.  What are we going to do now.  I think that one of the answers we can find is given to us by today's theme.  We must consolidate justice because justice ensures the balance, the equilibrium  ensures order and harmony.  How can we do this?  First, we must help erect a dynamic legal framework by comparing and contrasting ideas and debating them with all of the administrative authorities ensuring their information as well.  Governments have learned that they cannot alone solve the nation's problems.  They must in fact avail themselves of judicial systems.  Hence it is up to us to make suggestions to transmit ideas, including in the field of environmental protection.  The 21st century has already been fraught with many provocation one of which is terrorism.  But none of these is a greater threat than the threat to the environment and neither can they be solved outside the legislative framework.  Another problem, is criminal liability, because we do not provide for responsibility of legal entities in our Criminal Code.  This is something that must be remedied we are going to try to provide for measures such as total closure or partial closure of enterprises.  The limiting of tax incentives, closing off access to public procurement.  In addition to this we have to train a legal body, a body of judges to familiarize them with the environmental field so that they can give us the right solutions to cases as they come up here and where they won't defend any particular or political interest but make the right decisions they must not only be familiar with our domestic law but they must know how driven environmental problems must be solved internationally.  Thirdly, we must have several judges, as we already have an already very strict and small number of judges in Romania.  These judges must be economically and political independent, hence must receive adequate remuneration and have adequate working conditions.  Judges from the Supreme Court cannot be removed in my country.,  after a mandate of six years, the problem is that when,  well, when we have judges sitting on the bench, until retirement age.  This I think what we need to do is ensure the judges are remain above political interest in one part or another because the protection of the environment.    It is not a topical problem it is a major problem that will remain and which must be dealt with soon by a great deal of responsibility.  I am fully convinced that here in Johannesburg the issues will be dealt with seriously.  I am sure I will return home with many excellent ideas that I hope to put into practice.  Thank you.

(Applause)

CHAIRPERSON(Justice Hilario Davide):Thank you very much Justice Corina.  We will now hear from the next on our list, Mr. Justice Peter of the High Court of New Zealand who has also five minutes.

JUSTICE PETER SALMON:  Thank you Mr. Chairman, I will speak about the area that I know best, New Zealand, Australia and the Pacific islands, in particular the South Pacific Islands.  The Pacific is a vast area.  The islands take up only a tiny part of it.  Some Pacific Nations have problems of over population on tiny areas of land, some have problems of rising sea levels, depletion of water supplies and some have limited, if any, natural resources other than fish.    In New Zealand sustainability and the precautionary principle are built into our legislation.  We have open legal standing and we have a legal aid system, so we are well positioned to deal with problems of sustainability and to assist others.  Australia and New Zealand have Specialist Environment Courts, as you have already heard.  The history of ours dates back to the 1960s and I practiced before it for many years and I am very familiar with the procedures.  I believe that Australia is of a similar age and in both cases these Specialist Courts have built up an extensive jurisprudence in environmental matters.    The standard of these courts is such that the superior courts make a relatively minor contribution by way of comparison.  We have an ongoing judicial education programme.  So far, however in the case of the superior courts in New Zealand it has not included education on sustainable development.  That is something which I will try to remedy.   The small Pacific Island nations as a general rule have resource problems when it comes to education.  New Zealand and Australian judiciaries are always will go to respond to requests from Asia and the Pacific and indeed both countries contribute to the Courts of Appeal of Island Nations.  Pacific Island Judges attend our judges conferences in New Zealand.  Whilst the Specialist Evironment Court is a very desirable thing where the circumstances allow, I take the point made yesterday that it is not a realistic possibility for many nations.  Obviously as far as Pacific Islands are concerned it is just out of the question.  So education of the judiciary generally is obviously of prime importance.  The experience of Australia and New Zealand would show that where circumstances allow, a Specialist Court is very valuable.  I acknowledge that there is a down side.  The focus of the specialist court tends to be narrow.  All areas of law benefit from cross-fertilization from other areas, perhaps that is a form of genetic modification.   However, the deficiency that I have just identified can be overcome through the Appellate system.  I would identify three principles for the strengthening of the judiciary.  First, Specialist Courts where that is possible.  Secondly, education of judges in the principles of sustainable development.  Thirdly, assistance by those who are able to give it to those that request it.   Thank you, Mr. Chairman.

(Applause)

CHAIRPERSON (Justice Hilario Davide):  Thank you very much Justice Salmon, for a very enlightening discussion.  Now I would like to recognize Mr. Justice Guy Canivet, President, Cour de Cassation, of France who will also have five minutes.

JUSTICE GUY CANIVET:  Thank you chair.  In the very brief amount of time allotted to me for an improvised presentation, let me just briefly touch upon three points without being sure that these reflect the view point of industrialized countries.  So in advance my apologies to any representative who belongs to one of these countries and who disagree with my words and who also have a right to criticize and contradict me.  First, the existence in jurisdiction of independent experts providing credible and objective opinion.  Secondly, jurisdictions that provide for transparent democratic debate on environmental issues.  Thirdly, power of jurisdictions to efficiently ensure application of environmental law.   Concerning the first point let me say that whatever the qualifications of specialization a judge is not an expert and that is a solution.  Now, issues of sustainable development require complex analyses from the technical scientific and social view point.  Hence it is important that jurisdictions be fully informed and objectively informed on all of these technical points.  Now, in the technical machinery that we have for expertise, we usually find an imbalance of forces and predominance of interest.  Pressure is exerted by the most powerful parties and so on.  Hence the importance that we have in these independent neutral and objective expertise bodies set and up clear up things for the jurisdictions.  Following good code conducts try to apply conflicts of from and so on.  I think in our efforts we must always take into account economic data because when we are talking about sustainable development the judge must strike a balance between the different interests, that must find the proportionality here between all sides.  Third point, the attitude of jurisdictions to ensure a transparent and democratic debate on sustainable development issues.  This is based on an observation I have made.  In France undoubtedly elsewhere, choices in the nuclear field for example allow us to use all of the jurisdictional means at our disposal despite very violent opposition often from public opinion.  This I think shows that the judiciary debate and discussion as it is currently organized is not sufficiently prepared to take into account all of the interests of local communities, citizens and so on to whoever is interested in the environment.  So that the decisions they provide will lack in credibility if this is not done if this is not transparent and democratic.  Thirdly, this gives rise to the issue of the representative of the citizen and different groups concerned with environmental issues inside of legal machinery.  And this has links to observations made often here about the imbalance that exists between the substance of the texts that have been written in law to protect the environment and the way they are applied.  Some people rightly think that even though there is a huge gap in between environmental protection as law and the reality of the situation.  It is a question of the power and the attitude and capacity of jurisdiction to have these laws enforced.  The questions of means I think we have all seen environmental trials are long in completion and costly.  I think in part it is a question of the material means, the financial means for jurisdiction to ensure this.  Talking about this, I think we have to take into account that legal assistance must be to the citizens so that they might pursue.  Second question has to do with the power of jurisdiction.  In many cases we have to deal with cases following or in the wake of ecological catastrophes.  I think we have to try to put more stress on preventative measures, control of probabilities that might be dangerous for the environment and even the power to ban or forbid probabilities that are undertaken which may cause irreparable damage.  Third point concerning judicial powers at the international level.  I think we have to boost international co-operation in the field of environment.  In particular research and investigation done between different States, transfer of evidence and proof and so on between States.  

Thank you very much, chair.

 (Applause)

CHAIRPERSON (Justice Hilario Davide):  Thank you very much Justice Canivet.  We will now hear from one of the three remaining speakers.  We added actually the Chief Justice of Kazakhstan, Chief Justice and later on for the table from permission from the symposium chairman we will recognize Justice Dugo.   So now we will call Mr. Justice Luis Ricardo Zeledon Zeledon of the Supreme Court of Costa Rica for a five minute presentation.

JUSTICE LUIS RICARDO ZELEDON ZELEDON:  Mr. Chair, distinguished Judges, I will try to read within the five minute limit.  Latin American and Caribbean has a number of representatives of the countries participating in this symposium on sustainable development and the role of law here in Johannesburg which we consider to be of fundamental importance.  One, it is the duty of the United Nations to promote between governments of the region the need to provide a corpus of environmental law that is common to all that should be taken into account in a country.  Basic developments that the judges can be use as a broad based legal instrument to make their decisions.  Within this special importance should be given to strengthening judicial control and identifying the work of people who are dealing with cases where the environment has been degraded.  Secondly, insofar as it is economical and feasible for each country and within limits of their resources and in light of the number of cases, environmental law should be seen as a specialized branch with special skills, special knowledge should be imparted to them so that Judges can have trials which are both efficient, rapid, of a preventative nature and done in full knowledge.  Three, organise, structure and disseminate amongst the citizens of each country in order to ensure greater judicial soundness in all of the case law that stems from constitutional courts, citizen of the highest rank and this within the legal structure.  Of special importance is the dissemination of this kind of information between judges, lawyers, law students so that we might construct a progressive culture in the field of environmental protection.  Forthly, to promote disseminate and structure within the judicial branch training courses for judges in the field of environmental law, as well as the environmental trial law so that we might give a  greater soundness to our personnel when they have to deal with legal action taken for which they are presented with in the Court.   Fifth creating the high level legal awareness for correct interpretation of environmental law.  Try respect for legislation and jurisprudence produced by each country in link with comparative law.  Emphasis should be placed in increasing knowledge by keeping the judges informed so that judges do not refuse to make a decision because of lack of knowledge in this respect on a case.  Also special importance should be given to knowledge of the international multilateral agreements by judges.  In particular, the judges must be aware of the importance of fundamental rights such as the basic rights of third generation and especially as it relates to environmental law.  And I am concluding very quickly.  Six, we all agree on the importance of international fora such as United Nations.  Study the possibility of promoting an international environmental court without any link to previously existing U.N. Agencies so that States may submit different cases, common environmental law to it.   Seven, judges asked the symposium to make a specific declaration that every country adopt the broadly based accepted principles so that these would be accepted internationally, accepted domestically by each one of our countries we are talking about a code of ethics where judges would guarantee all of their duties and obligation they have to society to guarantee the correct application of environmental law and the promotion of sustainable development.  Thank you.

CHAIRPERSON (Judge Hilario Davide):  Thank you Justice.  Now we will have second to the last.  We recognize now Justice Naguib the Chief Justice of Egypt.

JUSTICE MOHAMMAD FATHI NAGUIB:  Thank you, Mr. Chairman.  I speak in Arabic.  I am going to keep time as it has been alloted to me.  I am not going to repeat any of the ideas that have already been mentioned before in this symposium and I am sure that all our ideas will be represented or reflected in the principles.  What I am going to speak about is the status of the Arab world as a region in today's world.  The Arab world is now facing problems of development and problems of the environment.  In the field of development in particular there is diversity between the Arab countries and these Arab countries are trying to advance and to progress and to find the best solutions in the field of economic development.  This disparity between the countries is with regards to the economic life and to the standard of living but what is common in all the other countries is that they are making their utmost efforts to achieve development.  They are also aspects of similarity between the Arab countries in that they exsert their efforts to face the problems of environment.  For example Egypt has enacted and integrated the law for environment about ten years ago and we have a specialized Ministry for Environment.  All the Arab countries now have legislation for the environment and have specialized agencies for the protection of the environment.  However, and in spite of the differences in the structure of the economy and the economic level of countries there are certain similarities which are similarities in the judicial systems, the judiciary and the legislature they are almost identical in all the Arab countries.  Therefore when we consider the efforts that have been made or are planned by the U.N. to help the Arab countries in different fields, we have benefited a lot.  With regard to this particular symposium, I would like to concentrate on the role of the law in the protection of the environment and in achieving sustainable development.  In this field we believe that the United Nations and its agencies could concentrate on certain aspects which are of vital importance to the Arab countries in their efforts to attain the protection of the environment.  The first thing is to support the Arab meetings which are held at regional level so as to support and promote awareness of the problems of environment and to try to find means to solve these problems and to confront them.  There are Arab conferences that are held at the regional level and we want the United Nations to take into consideration all means to support these regional meetings.   I would like to refer in this respect to a future meeting that is going to be held in the very same subject of this symposium which is going to be held next  October in Kuwait and it deals with the role of the judiciary in the protection of the environment.  The second point is to support the Non-Governmental Organisations which are engaged either in the field of directly in the field of the protection of the environment or in the field of the promotion of culture pertaining to the protection of the environment and these Non-Governmental Organisation abound in Egypt and in the Arab world.  There are many Non-Governmental Organisations which seek to promote awareness of the problems of environment.  Some of them even concentrate on the role of  the judiciary in promoting the protection of the environment.  The third point I would like to call attention to the role of the United Nations and the partner agencies in training the Arab judges, the Arab judges could  easily be meeting and because they have unified systems, the systems of the judiciary in the Arab world are almost  identical if not only similar, therefore, we believe that any effort experted by the United Nations in the Arab world would be very easy because there are not any cultural  discrepancies with regard to the language or even to the legal or judiciary systems applied in the Arab countries.  Therefore I believe it is possible for the United Nations to create a judiciary that is capable of dealing with the problems of environment in the Arab world, it is easy, I believe.  But we believe that it is not only sufficient to have a judge who applies the laws of the environment, but we have also to have the agencies and the officers that are engaged in the judicial  process to be aware of the implementation of the law because the judge actually implements the law but there are also law enforcement agencies who should be aware of these environmental laws.  U.N. could help until promulgation in the unified Arab agreement or convention that deals with the environment.  What we are looking for now is that we have an Arab convention for the protection of the environment and the United Nations would play a vital role in such a  convention.  Thank you. 

(Applause)

CHAIRPERSON (Justice Hilario Davide):  Thank you very much Chief Justice Naguib.  Now, finally, we will recognize Mr. Justice Kairat Abdrazakuli Mami of Kazakhstan for a final presentation.

JUSTICE KAIRAT ABDRAZAKULI MAMI:  Thank you Mr. Chairman, I shall be speaking in Russian.  The work of our forum has come to our down collusion but we can say quite with full conviction that it has been held in a very high level.  Kazakhstan as an independent State appeared in the map quite recently but a number of measures initiatives have already been taken within the U.N. Court.  I would like to recall one of the initiatives which is directly related to the subject of this symposium.   Kazakhstan voluntarily has given up its nuclear weapons and has also dismantled such weapons.  This is a positive contribution to sustainable development and was a substantial gesture on behalf of a young State for the benefit of future generations.  We have adopted democratic institutions.  We have based them on the principles of separation of powers.  We have also set up our own judiciary that can now protect basic freedoms and rights.  Judges in our country are independently created officials.  We have set up the legal  basis for them and we have adopted more than one hundred acts and regulations in the area of environmental law.  However, for the new post Soviet State, it is very important to see and evaluate its own and other's experience and to focus its activities on further improvement of its legislation.  New states, including Kazakhstan, are interested in international environmental co-operation.  This is an important part of our policy for reservation of the environment.  Currently we have already ratified 18 international environmental conventions and has signed two international agreements.  As economic conventions proceed, this is becoming a determining factor in the strategic planning of our State.  Under our constitution, we have ratified international norms and they are given priority over internal legislation.  This has made it possible for us to further improve our domestic legislation and particularly in the field of ecology and the environmental protection.  So I would like to express my view on the draft resolution of the symposium.  I would like to say that it has been prepared very well and I would like to make the following points:  In my view, all those who have spoken have correctly pointed out that we as judges are not just  civil servants.  We have shown greater greater solidarity and therefore I believe that judges who are called upon to improve constantly national legislation, they need to bring laws into line with international standards.  Where international laws have priority over national legislation or they are incorporated national legislation, then international standards and conventions will hold sway.  On the suggestion and the initiative of my Georgian counterpart, the third point of the recommendation, the setting up of an international councill of judges, all member states of the U.N. should be involved.  The English text of our proposal has already been given to the secretariat of the symposium so I would just like in conclusion to express my sincere gratitude to the organizers and sponsors of this forum.  Thank you very  much.

(Applause)

CHAIRPERSON (Justice Hilario Davide):  Thank you Chief Justice.  We recognise Justice Dugo for a brief comment before as chair I make a summary of this session.

JUSTICE SERGIO OSCAR DUGO:  Thank you especially, Mr. Chairman,  I would like to convey a message which has been sent to me  by the judges who have not been able to attend from Latin America, such as Judges from Bolivia, Paraguay, Peru and Ecuador.  They told me that under their current conditions they could not manage to hand down judgments defending the concepts which we are defending here.  At this time in Bolivia and in Peru, judges do 14 or 15 years in commission.  At this stage in Peru the current Government has decided that a judge has to give a justified decision, if he does not give a justified argued decision that can be justified by an Adhoc Committee.  If there is a report by a judge that challenges the dictatorship of the Government or if a Judge is a great defender of human rights, probably because he is an independent judge he suffers.  In Paraguay every seven years they have to have their authority reconfirmed.   Many of them do not even get a minimum wage in accordance with their status as judges.  And they are confronted with very powerful corporations, they are honest that in such situations they say, they cannot defend the environment.  And all those things which are happening are direct violations of the Milan principles and you can just read them.  I would appeal for the solidarity of common law judges probably to question under the common law tradition how these things can be allowed to happen.  It is unthinkable that such things could happen but I would appeal for your solidarity.  I appeal to European history to think how european judges were twenty, thirty years ago and how much they earned.  And/or how much they have they have gained in independence since then.  I also appeal and make reference to similar situations which may occur in other developing countries.  Mr. Chairman, I believe that those who are most absent from those countries also have to be protected and, therefore, I stress that as judges meeting here for the first time under United Nations auspices, we should ask you to set up a Universal Statute of Minimum Guarantees for every judge.  This is not just for the benefit of judges.   It's for the benefit of peoples where a judge performs his functions to have justice administered independently with Dr. Hans Corell, we are seeking the same order of things.  He was telling me but this is a political matter and it has to be decided by the United Nations Committee countries have to bring it up.  Of course it is a political issue.   But more than that, sometimes we need politicians and lobbies which look for the independence of the judiciary.  Of course, the independence of the judiciary from others.  It is a political issue which  probably has to be debated and favourably resolved but that doesn't mean that we shouldn't repeat it.   Probably someone will say, well, it's utopian for the executive branches of the whole world to set up rules for an independent judiciary.  If that were to be so, then I would simply say, we are in a land of utopias.  Thank you.

CHAIRPERSON (Justice Hilario Davide):  Thank you Justice Dugo.  Now we are about to end session six but as I promised earlier, the chair will have to make a parting message.  As we move closer to Rio plus ten, it is important for all components of society to harmonize their efforts towards the fulfillment of all our countries’ neutral commitments their obligations under agenda 21.  Agenda 21 sets very ambitious objectives.  It invites nations and regions to come together to address the global impact of environmental degradation and it encourages all stakeholders to commit to concrete action.   Who among the citizens of the world does not have a stake in the welfare of the environment.  Clearly, agenda 21 demands action from our citizens and all nations.  We are looking for what is known in the United Nations legalize a type.  These come at a time when ecological and the consequences of sustainable means and production and consumption can no longer be disregarded.  All over the world bio-diversity is diminishing.  These are but a few of the environmental wars our planet is going through.  At first glance it seems that judicial bodies find no place in this scheme, but we must realize that the overriding of Agenda 21 is simply to ensure economic development without sacrificing the environment.  We must realize that economic progress has often pursued at the cost of human rights and it is often the poor who suffer most.  The poorer countries carrying the greater burden.  The poorer sectors who suffer the most as they find fewer markets for their products and so on and so forth.   Thus the concerns of Agenda 21 fall squarely within the jurisdiction of the courts.  Economic development must be pursued within a system periodically where fairness and transparency prevail and actions are sustainable.   This is in short business in accordance with the rule of law a matter which is definitely a concern.  Where development is earnestly pursued, however we must take care that individual rights are not trampled upon.  The concept of sustainable human development is passed by the Rio declaration.  Again this is a matter which concerns all.   Prosperity and liberty two elements that we see as written or to be written into agenda 21 are both safeguarded by the courts of law.  Hence all are stakeholders in sustainable development that we long for.   It is, I submit within this context that we must look to strengthening of our judiciaries in the area of environmental law.  In this regard I believe that we must  make efforts to enhance our judicial independence and improve our technical expertise.  I will not discuss much about how crucial judicial independence is.  Let me just say that to win independence lies with the Judges themselves, the skills and expertise in deciding.  To gain such esteem, however, judiciaries must prove that they are aware of this field and Judges can be challenged to decide cases on genetics, clean air standards pollution and its environment as it affects the public among many other concerns.  Needless to say, they must have the full grasp of the State’s environmental law.  In this regard the Supreme Court of the Philippines book on environmental laws in the Philippines entitled legal arsenal for Philippines which is now with us in this symposium.  The authors kindly authorized to share it with you.  In the Philippines we also have various activities regarding the pursuit of independence of the judiciary.  We may even train our thoughts beyond the judiciary and explore.  There are common approaches to enhancement of independence of expertise.  One of them is the conduct of symposia such as we are having now.  These experiences will help each one of us.  Common responses to common predicaments taking into consideration the peculiarities of respective cultures and Government systems.  At the very least with just a few efforts we will succeed.  Environmental cases are usually novel and  unique with no precedent that we can rely on for guidance.  We should therefore welcome every opportunity where we can discuss with our peers the innovations implemented of other  nations.  In the course of these dialogues we may develop partnerships, thus another approach to towards enhancement is establishment of partnership.  We have many instances of these partnerships.  Offer the news for exchange of information on how to deal with different issues, yet we must limit our partnership within the judiciary.  We must also consider partnership with the scientific community so that we may take advantage of technological advance in environmental concerns.  They will require intervention of scientific experts.  Without doubt, the issues and process I have mentioned are not exhaustive.  In some we are….  This is a challenge that I look forward to addressing especially since I am assured that all of us here will be united in thinking on the same.  Furthermore, while we are only a few weeks away from the World Summit on Sustainable Development, next week, ten years after Rio Summit, we must not begin to look beyond Rio and beyond Rio plus ten, we must initiate effort now in our own judiciaries to prepare our courts for environmental matters with a view to attaining sustainable justice.  Justice that will endure across generations.  It is not just environmental justice but sustainable justice, justice that will endure across generation.  We must also realize that while we have jurisdictional limits the impact of our actions will be felt across the world as basis for other decisions or even courses for the evolution of international customary law.  Think globally, act locally has long been the slogan of environmental groups.  While we apply for sustainable development in our countries we in fact contribute to global justice.  This is a grand idea.  And it is fortunate that all of us have this opportunity to fulfil such a lofty objective.   We all long for a better world.  Let that world begin with us here today in Johannesburg.  Thank you  very much.

 (Applause)

JUSTICE HILARIO DAVIDE That concludes session six, Mr. Chief Justice of South Africa, honourable and we thank everyone for having sacrificed so much for the last session before the concluding portion of this symposium so I now turn over the chair to our symposium Chief Justice Arthur Chaskalson. 

JUSTICE CHASKALSON:  Colleagues, we are about to enter our last session.  Can I ask you, please, to take no more than a twenty minute tea break and for us to return between twenty to and quarter to five.  We have to deal with the principles and we are going to have a short visit from our Minister of Environmental Affairs who may be able to tell us a little bit about the Summit and make some brief comments to us.  So can we adjourn now and please no more than twenty minutes at the most.  Thank you.

(Tea break)

