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1. 
BACKGROUND

1.1
The Focus of the Project

A Memorandum of Understanding has been made between the UNEP through its Division of Environmental Policy Implementation and SPREP/PRC to assist and support the Kingdom of Tonga to develop a holistic and integrated law applying nationally for the implementation of a cluster of multilateral environmental agreements (MEAs) that relate to the management of chemicals and hazardous wastes.

The Conventions to be reviewed in the context of this project are –

· Stockholm Convention on Persistent Organic Pollutants (Stockholm Convention on POPS), Stockholm, 2001

· Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides in International Trade (Rotterdam Convention on PIC), Rotterdam, 1998

· Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal (Basel Convention), Basel, 1989

· Convention to Ban the Importation into Forum Island Countires of Hazardous and Radioactive Wastes and to Control the Transboundary Movement and Management of Hazardous Wastes within the South Pacific Region (Waigani Convention), Waigani, 1995

1.2
The Project Goal and Purpose

The Project shall achieve the following outcomes -

· A better understanding of how chemical and hazardous MEAs operate and how their success depends upon compliance enforcement mechanisms, including those set forth in the UNEP Guidelines and Manual on Compliance with and Enforcement of MEAs.

· The development and strengthening of capacity in the the Kingdom of Tonga to develop a holistic and integrated national legislation for implementing and enforcing a cluster of chemicals and hazardous wastes MEAs through a multi-stakeholder consultative process.

· National ownership and home-grown national legislation through the participation of the national experts and stakeholders, as well as selected regional experts, in the preparation and review of background documents and draft legislation and thus the enhanced ability to adopt, implement, and enforce the legislation.

· A framework for replication and emulation to other countries in the region and in other regions.

· The provision of relevant information and experiences to UNU which will take the lead in developing a website and virtual forum to assist in disseminating experiences from the project, as well as mechanisms for dialogue while the project is being executed.
 
2.
BACKGROUND REFERENCES

2.1
References consulted

This Inventory mirrors the Inventory of Legislation prepared for the Tongan Department of Environment as part of the International Waters Project in March 2005 and the Inventory of Laws relating to waste management issues prepared for the Tonga Solid Waste Management Project funded by AUSAID. It has been extensively added to and adapted to bring a principal focus to issues related to hazardous substances and the conventions which relate to them.

This Inventory of legislation has drawn extensively on the “Tonga – Environmental Legislation Review” by Mere Pulea (now Mrs Justice Pulea). This review was completed in 1992 but remains of great use and relevance today.

Consideration has also been given to “The Guidelines on Compliance with and Enforcement of Multilateral Environmental Agreements” prepared by UNEP. 
3.
 SCOPE AND METHODOLOGY

3.1
Terms of Reference for this Inventory

The following are the relevant Terms of Reference underlying this Inventory -

· Develop a background paper on the environmentally sound management of chemicals (implementing the Stockholm and Rotterdam Conventions) and hazardous waste (implementing the Basel and Waigani Conventions) which will, inter alia, propose guidance elements for the development of national legislation on the subject.
· Review the existing laws, regulations, policies, and institutional practices as well as the compliance and enforcement framework and identify gaps hampering effective implementation of the management of chemicals and hazardous wastes and propose guidance elements for the development of a national regulatory framework for the management of chemicals and hazardous wastes.  In conducting this review, as well as drafting the background paper the consultant should consult and draw upon UNEP’s Guidelines and Manual for Compliance with and Enforcement of MEAs.
· Develop, prepare, and draft national legislation for the holistic and integrated management and  implementation of the four MEAs governing chemicals and hazardous wastes, taking into account the guidance elements; the legal, policy, and institutional frameworks reviewed in the survey; and feedback obtained in the national consensus building workshop for their review.
3.2
Current and proposed legislation

This Inventory of Tonga’s laws related to hazardous substances and the application of the four relevant international conventions includes both current laws, and those that are at an advanced stage of formulation and drafting, but which have not yet been enacted.

Current laws are called “Acts”. Proposed laws are termed “Bills”. Regulations that have been drafted but not promulgated are noted as “Draft” Regulations.

3.3
Assessing the relevance of laws to this Inventory

It is common that legislative reviews applying to particular areas of the law require a subjective determination as to the relevance of particular laws, and therefore as to their inclusion in an Inventory such as this.

In this case however, the basic objectives of the project are clear and are not difficult to apply in the context of this Inventory.

These objectives centre the focus of this Inventory on the following areas of the law –

· The implementation of the four relevant international conventions

· The development of holistic and integrated national legislation for implementing and enforcing appropriate arrangements relevant to the hazardous wastes and chemicals

· The protection of the environment and human health

· Controlling the transboundary movements of certain substances

· The regulation of certain business activities 

· Raising public awareness of the international obligations arising in the context of hazardous wastes and chemicals

These then form the principal basis of determining the relevance of any particular law to this Inventory. 

To make this Report readable and to assist in its practical applications, the laws are noted under a range of categories.

The key categories of relevant laws are –

· Constitutional authority and legislative issues

· Waste Management Issues

· Protection of human health

· Environment Protection and Management

· Laws controlling chemicals etc

· Laws relating to transboundary movement

· Laws relating to business activities

· Public awareness and participation

The laws (and proposed laws) of Tonga are therefore noted under the above headings. 

3.4 
Key legislative matters identified in this Inventory

In this Inventory the following information is provided in relation to each relevant law –

· The year the law was passed

· The date of the law’s commencement

· The number of amendments made to the law and the years these were made

· The laws repealed at the time the law came into effect

· The government department or agency principally responsible for the administration of the law (unless there is no clearly defined responsibility in relation to a particular law)

The relevant provisions of each law are then stated. In most cases the individual sections are considered. In some cases the relevant Parts of the law are noted so that a number of sections are given consideration to in this manner.

3.5
Utilising and Up-dating this Inventory

The methodology outlined above permits the Inventory to be kept current by making suitable changes to its provisions periodically. These changes could include the following matters –

· Deleting any laws that have been repealed

· Adding any new laws

· Noting any amendments made to a law, either as additions to, deletions from or changes made to the law

If this Inventory is periodically up-dated in this fashion then it may be applied to the following purposes for an extended period of time –

· As an up to date account of the current state of Tonga’s laws related to waste management issues and the role, administration and operation of the Waste Authority

· As the basis of “country reports” to meetings of the parties to international conventions dealing with regulating hazardous wastes and chemicals

· As a comprehensive review of relevant laws in Tonga for the purposes of implementing international and regional environment conventions and programmes in the context of hazardous wastes

· As a tool to be used by consultants implementing aid funded programmes or domestic law reform initiatives in Tonga relevant to the management of solid wastes and related issues

4.
INVENTORY OF RELEVANT LEGISLATION

4.1
Constitutional authority and legislative issues

THE ACT OF THE CONSTITUTION OF TONGA (CAP. 2)

Year Passed: 1875

Date of Commencement: 4th November 1875

Amended: 1912, 1914, 1916, 1918, 1927, 1942, 1951, 1953, 1955, 1961, 1966, 1967, 1971, 1972, 1973, 1974, 1976, 1977, 1978, 1979, 1981, 1982, 1984, (consolidated in 1988)

Repealed the following laws: Nil

Objects

To make comprehensive provision for the constitutional authority of the Kingdom of Tonga and for the governance of the Kingdom.

Relevance to this Review

Environment and waste management related issues do not feature prominently in this Constitution, but certain provisions have relevance in this context. There are detailed matters of legislative process which have particular relevance.

Substance of key provisions

Part I
Makes provision for the declaration of certain basic rights and freedoms.

Section 4
There shall be only one law for chiefs and commoners and for Tongans and non-Tongans.

Section 6
The Sabbath Day is to be kept holy and no trade or business may be practiced on the Sabbath. Agreements made on the Sabbath are null and void and of no legal effect.

Section 17
The King governs for the good of all people and the government is to be impartial.

Section 18
Retrospective laws may not deprive rights that exist at the time they are made.

Part II
Makes comprehensive provision for the government of the Kingdom, including provisions relating to the King and throne, the Privy Council, the Cabinet, the Legislative Assembly and the Judiciary.

Section 39
The King may make treaties with Foreign States if they are in accordance with the laws of the Kingdom.

Section 52
Each Cabinet Minister shall have an office in the capital of the Kingdom and must “satisfy himself” that the subordinates of his department faithfully perform their duties.

Section 54
Governors of Ha’apai and Vava’u are to be appointed and hold seats in the Legislative Assembly.

Section 55
Governors may not enact any law but are responsible for enforcing the laws in their districts.

Section 56
The Legislative Assembly shall comprise both nobles and representatives and may enact laws. Bills must be read and voted for by a majority three times and are to be presented to the King. Upon receiving the sanction and signature of the King laws take effect upon publication. 
 

Section 80
The wording for enacting laws is provided to be – “Be it enacted by the King and Legislative Assembly of Tonga in the Legislature of the Kingdom as follows:”.

Section 81
Every law shall embrace only one subject which shall be expressed by its title. This is to “avoid confusion”.

Part III
Makes detailed provision in relation to land.

Section 104
All land is the property of the King. The King may grant hereditary estates to nobles and titular chiefs. No land may be sold by any person. Lands may be leased in accordance with the Constitution and mortgaged in accordance with the Land Act.

Section 105
The term of leases is to be determined by Cabinet but no lease may exceed 99 years without the consent of His Majesty in Council. Cabinet determines rents for Government lands.

Section 108
No lease of town lands may be given to religious bodies unless they have 30 adult members in that town. Church lands may not be used for any purpose other than religious purposes and may not be sub-let without the prior consent of Cabinet.

Section 109
All beach frontage in the Kingdom belongs to the Crown from 50 feet above the high water mark. The Government may lease any portion of beach frontage for the purpose of erecting a store, jetty or wharf.

Section 110 
All leases are to be signed by the King or the Minister of Lands and no lease or transfer will be valid unless it is registered in the office of the Minister for Lands.

Section 114
No lease, sub-lease or transfer of a lease is to be granted unless approved by Cabinet (if less than 99 years) or by the Privy Council. No consent shall be given to a lease by a widow of the land of her deceased husband. 

INTERPRETATION ACT (CAP. 1)

Year Passed: 1926

Date of Commencement: 29th July 1926

Amended: 1942, 1945, 1952, 1960, 1971, 1972, 1974, 1978 (3 amendments), 1985, 1986

Repealed the following laws: No laws repealed

Objects

To shorten and clarify the language used in Tonga’s laws.

Relevance to this Review

This Act has relevance as it clarifies a number of jurisdictional matters.

Substance of key provisions

Section 2
Some definitions to be given to words used in any law have possible relevance. These include “district”, “land”, “public officer” and “ship”.

Section 10
Fines for breaches of rules are limited to $10 unless a contrary provision is stipulated in the regulation making power under the relevant law.

Section 11
There is a presumption that laws do not bind the Crown unless the intention for the Crown to be bound is expressly stated.

Section 21
Where a person is charged with an offence and the English and Tongan versions of the provision of the law making the offence differ, the Tongan version shall be applied in determining guilt. 

Section 31
Offences under all laws apply to corporations, unless a contrary intention appears in the law. Monetary penalties may be imposed in the place of terms of imprisonment.

Section 32
The “extent and boundaries” and “limits” of Tonga’s jurisdiction are defined to be the total area bounded by the fifteenth and twenty-third and half degrees of south latitudes and the one hundred and seventy-third and the one hundred and seventy-seventh degrees of west longitude, and they are bounded by the Proclamation made on the 15th day of June 1972 affirming and proclaiming Teleki Tokelau and Teleki Tonga part of the Kingdom.

Section 34
All Acts and laws are to be read and construed subject to the Constitution.


GOVERNMENT ACT (CAP.3)

Year Passed: 1903 
Date of Commencement: 8th July 1903 

Amended: 1913 (2 amendments), 1914, 1915, 1916 (2 amendments), 1917, 1923 (2 amendments), 1924, 1927, 1930, 1942, 1945, 1953, 1972, 1979, 1981, 1988 (2 amendments)

Repealed the following laws: Nil 

Objects

To make provision for the government of the Kingdom. 

Relevance to this Review

This law vests an important power in District Officers to make regulations which may have relevance to waste management and business related issues.

Substance of key provisions

Section 26 
A District Officer may make regulations for the governing of his village plantations and other necessary matters relating to the welfare of the people of his village. Such regulations shall not become law until sanctioned by the Cabinet and confirmed by the signature of the Prime Minister. It shall be lawful for the District Officer to enforce those regulations in his town and whoever shall infringe any regulations so confirmed shall on conviction be liable to a fine not exceeding $100 for first offences and $200 for subsequent offences (amended 2004).

A small number of regulations have been made under this section. These include –

· Niuatoputapu Regulations, 1957 focused on plating certain numbers of crops in relation to certain seasons of the year;

· Leimatu’a, Faletoa and Mataika (from vava’u) Regulations, 1958 focused on pigs (very similar to Nukunuku District Regulations of 2004;

· Tu’anuku, Longomapu, Tefisi, Taoa and Vaimalo (from Vava’u) Regulations of 1958 focused on crops

· Nukunuku Regulations 2004 to regulate the keeping of pigs and ensuring that they do not roam around the village destroying other people’s property.
4.2
Waste Management Issues

WASTE MANAGEMENT BILL 2005

Year drafted: 2005

To be administered by the Tonga Waste Management Authority

Objects

To provide for the collection and disposal of solid wastes and the management of all wastes in the Kingdom.

Relevance to this Review

This shall be the principal law applying in Tonga in the context of solid waste management and it establishes waste management authorities for the purpose of dealing with solid wastes. It will not however have direct relevance to hazardous waste regulation and management, at least not in its early stages of implementation.

Substance of relevant provisions

Section 4
Designates the Tongatapu Waste Management Service Area and provides for the designation of other services areas in other parts of Tonga

Part III
Makes comprehensive provision for approved waste management authorities, including matters related to -

· Designation of Approved Waste Management Authorities

· Functions of Approved Authorities

· Performance of community obligations

· Powers of Approved Authorities

· Powers of the Minister of Environment

Part IV
Deals with aspects of the management of approved authorities, including -

· Management of Approved Authorities

· Staff of Approved Authorities

· Indemnities for staff

· Protection of Assets of Approved Authorities

Part V
Makes provision for fees and charges imposed by approved authorities, including -

· Fees and charges for waste management services

· Special waste related levies

· Remission of fees and charges

· Interest on unpaid dues

· Collection of fees and charges

Section19
Requires the formulation of Operating Plans

Section 20
Prescribes the reporting requirements applying to approved authorities

Part VII
Deals with aspects of the operations of approved authorities, including -

· Contracting waste services

· Operating procedures, Codes of Practice etc.

· Recycling of wastes

Part VIII
Provides for the regulation of wastes and waste related activities, including -

· Environmental and Public Health Standards

· Registration and Licensing

Section 26
Prescribes waste related offences

Section27
Deals with enforcement provisions

Section 28
Deals with prosecutions under this Act

Section29
Provides for a general powers to make regulations

Section 30
Repeals the Garbage Act and certain provisions of the Public Health Act

Section 31
Permits certain activities to be undertaken on Sundays

Section 32
Clarifies the relationship of this law with other Acts

Section 33
Makes savings provisions and transitional arrangements

PUBLIC HEALTH ACT 1992

Year Passed: 1992

Date of Commencement: 18th May 1993

Amended: No amendments

Repealed the following laws: Public Health Act (Cap. 74) and all regulations except 4 regulations deemed to have been made under the new Act

Administered by the Ministry of Health

Objects

To deal with public health service in Tonga.

Relevance to this Review

Many aspects of this law have direct relevance to issues of waste management and to the management of the environment generally.

Substance of key provisions

Section 15
The Minister may delegate any power conferred on him by this Act, except the power to make regulations.

Section 90
The waste management provisions of this law (ss. 91 – 97) relate only to towns, villages or areas which the Minister may from time to time determine by notice in the Gazette.

Section 91
The Minister shall make arrangements for the collection, transport and disposal of domestic, commercial and trade wastes.

Section 92
The Minister may make arrangements for the cleaning and efficient functioning of latrines, cesspits or any other receptacle for sewage and may charge the owner for these services.

Section 93
This section makes provision as follows –

· All owners and occupiers shall provide sufficient dustbins, with tight fitting lids, for the reception of garbage, and must keep them closed, clean and in good repair. They must be placed in an easily accessible position for collection. 

· The Minister may provide dustbins to premises and these must be accepted and paid for. 

· Waste must not be scattered near any premises nor heaped nor deposited around premises except in a dustbin.

· No person shall throw or deposit any garbage upon any roadway, vacant land, foreshore, or into any stream, creek, pond, well lake or the sea.

· Allowing garbage to accumulate is an offence.

· The Board’s garbage collectors must collect garbage at least twice weekly, but need not collect garbage which is more than 5 metres from the roadside.

· Owners and occupiers must notify the Board if garbage is not collected for 4 days.

· Fines not exceeding $50, and $5 for each day the offence continues, may be imposed for any breach of this section.

Section 94
The Minister may by regulations specify –

· Types of solid or liquid waste which shall be considered toxic or hazardous to health

· Sites approved by the Minister as suitable for the storage or controlled disposal of toxic or hazardous wastes

· The types and specifications of containers to be used for the storage or disposal of toxic or hazardous wastes

· Other matters relating to the transportation, storage or controlled disposal of toxic or hazardous wastes

Fines not exceeding $5,000 or terms of imprisonment not exceeding 3 years may be imposed for breaches of these regulations.

Section 95
The Minister may arrange for the cleaning of streets and other public places.

Section 96
The Minister may by regulations specify –

· Sites approved as suitable (for) the reception of waste

· Charges for the collection and reception of waste

· The manner and times at which waste is to be received at the approved site

· Other matters relating to the collection, transportation and reception of waste.

Wastes which may constitute a nuisance and danger to health must be placed in suitable containers for collection and transportation to an approved site.

Section 97
No person may extract materials from waste at an approved site without the permission of the Minister.

Section 98
No toxic or hazardous waste may be imported into the Kingdom. A fine not exceeding $10,000 or a prison term not exceeding 5 years may be imposed.

Section 99
It is an offence to deposit any waste except in containers or at registered waste disposal sites except with the prior written agreement of the Minister.

Section 100
The above provisions apply to ships and aircraft where applicable.

Part VII
Makes the following provisions in relation to sanitary facilities –

· Every owner of premises must provide sanitary facilities of a type approved by the Minister and suitable to the needs of the premises (section 101)

· All plans for new or replacement facilities shall be subject to approval by the Minister (section 102)

· The Minister shall specify standards relating to numbers, suitability for males and females, lighting and ventilation, and availability of sanitary facilities in all premises (section 103)

· Every new dwelling, and dwellings under going major repair must have a least on flush toilet, a bath or shower, wash hand basin, kitchen sink and provision for washing clothes (section 104)

· Public premises must have sufficient facilities (section 105)

· Sections 106 – 116 make provision in relation to facilities at schools, urinals, drinking fountains, dangerous materials and facilities on ships and aircraft.

(The PUBLIC HEALTH (REFUSE DUMPING GROUNDS) REGULATIONS were repealed by the Public Health Act 1992).

GARBAGE ACT (CAP. 101)

Year Passed: 1949

Date of Commencement: 16th November 1949

Amended: 1962, 1977, 1980

Repealed the following laws: Nil

Administered by the Ministry of Health (the Principal Board of Health which appears to be no longer in existence)

Objects

To provide for the collection of garbage.

Relevance to this Review

This law provides for the collection and disposal of rubbish and wastes.

Substance of key provisions

Section 2
“Garbage” is defined to include household refuse, empty tins, rubbish, refuse and trade waste, but not night soil.

Section 3
This law applies to any town, village or area determined by the Board (which may no longer exist under the current Public Health Act).

Section 4
The Board is responsible for the administration of this Act and may delegate its powers to a District Board of Health.

Section 5
The Board shall undertake itself or contract for the removal, collection and disposal of garbage from houses, buildings and premises.

Section 6
The fees in Schedule are payable for garbage collection services. (These seem to be fixed at between 50 seniti and $2 per month).

Section 8
All owners and occupiers shall provide sufficient garbage cans, with tight fitting lids, for the reception of garbage, and must keep them closed, clean and in good repair. They must be placed in an easily accessible position for collection.

Section 9
The Board may provide garbage cans to premises and these must be accepted and paid for.

Section 10
All garbage must be placed in the garbage cans.

Section 11
No person shall throw or deposit any garbage upon any roadway, vacant land, foreshore, or into any stream or creek in any district to which the provisions of this law have been applied.

Section 12
Allowing garbage to accumulate is an offence.

Section 13
The Board’s garbage collectors must collect garbage at least twice weekly, but need not collect garbage which is more than 20 feet from the roadside.

Section 14
Owners and occupiers must notify the Board if garbage is not collected for 4 days.

Section 15
Penalties for breaches of this law are fines not exceeding $10, and $1 for each day the offence continues.  

(Note: As the Principal Board of Health was constituted under a repealed law, and because most of the provisions of this Act have been re-stated and vested under different authority in the Public Health Act 1992 it may be argued that this law has been repealed by implication by virtue of section 16 of the Interpretation Act (Cap. 1))

HEALTH SERVICES ACT 1991

Year Passed: 1991

Date of Commencement: 4th February 1992

Amended: No amendments

Repealed the following laws: Medical Services Act 1929

Administered by the Ministry of Health

Objects

To provide for a comprehensive health service for Tonga. 

Relevance to this Review

Reference is made in this law to the role of the Minister for Health in relation to a range of environment related matters.

Substance of key provisions

Section 10
The Minister is empowered, inter alia, to provide a public health service charged with implementing the Public Health Act and other laws, and having specific responsibilities with respect to … waste disposal...

DRAFT PUBLIC HEALTH (HEALTH CARE WASTE MANAGEMENT) REGULATIONS 2004


Year drafted: 2004

To be administered by the Ministry of Health

Objects

To protect human and environmental health by 
minimising the impact of health care waste on the environment and human health, and to establish an integrated framework for minimising and managing health care waste under the principles of ecological sustainable development.

Relevance to this Review

The proper management of medical wastes is an important aspect of solid waste management practices. These wastes are in the nature of hazardous wastes.

Substance of key provisions

Regulation 5
Deals with the application of these Regulations to sewerage and stormwater.

Part 2
Makes provision in relation to waste receival and disposal, including matters associated with unlawful disposals, restrictions on burning wastes, clinical waste treatment methods on-site and obligations of waste transporters.

Part 3
Makes provision in relation to health care wastes, including matters associated with management plans, segregation of wastes, requirements for waste containers, disposal of sharps, storage areas, treatment and disposal of health care wastes and prohibitions on waste chutes.

Part 4
Deals with miscellaneous matters including offences and the maintenance of registers.

The following Schedules are included in the draft –

Schedule 1
Trackable wastes

Schedule 2
Prescribed information requirements

Schedule 3
Design requirements for waste containers

Schedule 4
Treatment and disposal of wastes

Schedule 5
Design rules for waste containers and transport vehicles

DRAFT ENVIRONMENT (LITTER AND DUMPING OF WASTES) REGULATIONS

Year drafted: 2003


To be administered by the Department of Environment

Objects

To make provision for preventing littering and for dealing with the dumping of wastes, including hazardous and noxious wastes.

Relevance to this Review

This might become a principal law in Tonga dealing with matters associated with littering, the disposal of rubbish and dealing with hazardous and noxious wastes.

Substance of key provisions

Regulation 2
Definitions are giving to “authorised dumping sites”, “hazardous wastes”, noxious wastes” and “public place”.

Regulation 3
It is an offence to litter a public place. A fine not exceeding $100 may be imposed.

Regulation 4
Offences apply to the dumping of hazardous and noxious wastes. Fines not exceeding $1,000 or terms of imprisonment not exceeding 3 months may be imposed. Environment Officers may require persons found dumping wastes to remove the waste to an authorised dumping ground or to deal with it in any other manner. It is an offence to fail to comply with such a direction and a fine not exceeding $500 or a term of imprisonment not exceeding 3 months may be imposed. 

Regulation 5
Every owner and occupier must keep their land and premises free from litter and wastes.

Regulation 6
Owners and occupiers have a duty to remove wastes and hazards from their land and premises.

Regulation 7
Restrictions apply to burning wastes and other activities.

Regulation 8
Environment Officers may issue notices to clean premises or remove wastes.

Regulation 9
Environment Officers may issue Infringement Notices. Monetary penalties of $20 and $50 may be imposed, or offenders may be required to perform 3 hours or 6 hours of community work.

Regulation 10
Environment Officers may order that wastes be cleared and disposed of and the costs of this must be paid by the person in breach of these Regulations.

Regulation 11
Employers are liable for the acts of their employees whilst acting in the course of their employment.

Regulation 13
Provision is made for monetary penalties levied under this law to be paid into a trust fund. These monies may be applied to any purpose consistent with the functions of the Department.

(Forms are prescribed)

HARBOURS ACT (CAP. 137)

Year Passed: 1903

Date of Commencement: 8th July 1903

Amended: 1925, 1927, 1943, 1950, 1960, 1969, 1971, 1978, 1981, 1982, 1984, 1985 (2 amendments)

Repealed the following laws: Nil

Administered by the Prime Minister (and Ministry of Marine and Ports)

Objects

To provide for the management of harbours and the levying of dues. 

Relevance to this Review

One provision of this Act deals with waste issues within harbours.

Substance of key provisions

Section 17
It is an offence to throw or cause to be thrown any rubbish, earth or refuse into any harbour without the permission of the harbour master. A fine not exceeding $20 may be imposed.


PARKS AND RESERVES ACT (CAP. 89)

Year Passed: 1976

Date of Commencement: 31st March 1977 

Amended: 1988

Repealed the following laws: Nil

Administered by the Parks and Reserves Authority

Objects

To provide for the establishment of a Parks and Reserves Authority and for the establishment, preservation and administration of parks and reserves.

Relevance to this Review

One provision of this Act deals with waste issues within parks and reserves.

Substance of key provisions

Section 11
It is an offence to “deposit, throw or leave any rubbish or anything in a park or reserve except in a place or receptacle provided for the purpose”.

BIRDS [AND FISH] PRESERVATION ACT (CAP. 125)

Year Passed: 1915

Date of Commencement: 20th November 1915

Amended: 1916, 1934, 1974, 1988 (2 amendments)

Repealed the following laws: Nil

Administered by the Prime Minister

Objects

To make provision for the preservation of wild birds (the references to fish were deleted in 1989).

Relevance to this Review

One provision of this law makes provision in relation to a waste related issues in protected areas.

Substance of key provisions

Section 7
The following activity is prohibited in a protected area without the consent of the Prime Minister –

· The discharge of any effluent, noxious liquid or substance

4.3
Protection of human health







PUBLIC HEALTH ACT 1992

(Details are given in 4.2)

Section 5
The Minister is given a general regulation making power.

Section 6
The Minister shall appoint a National Public Health Advisory Committee.

Section 7
The Minister appoints authorised officers under this Act. These include the Director of Health, the Chief Medical Officer (Public Health) and medical or health officers in charge of health districts.

Section 9
Powers are given to authorised officers.

Section 10
Authorised officers have the power to collect samples which may be analysed under section 11.

Section 15
The Minister may delegate his powers under this Act, except the power to make regulations.

Part II
Prescribes a range of summary offences relating to –

· Unhealthy premises

· Keeping animals which constitute a nuisance

· Accumulating any material which is a nuisance

· Creating smoke, dust or noise

· Creating smells and odours

· Lighting, ventilation, overcrowding etc in factories and workshops

· Contamination of wells etc

· Fouling watercourses

· Overcrowding tents, vans, sheds etc

· Flush toilets which constitute a nuisance

· Dwellings with insufficient sanitary accommodation

· Impure food and unclean food preparation

· Cemeteries which are prejudicial to health

· Infestation by insects and rodents

Part III(A)
Makes comprehensive provision in relation to food, food preparation and food premises. Regulations may be made under section 42 on a wide range of food related matters.

Part III(B)
Makes further comprehensive provision in relation to food premises.

Part III(C)
Makes further comprehensive provision in relation to food hygiene.

Part IV
Deals with various aspects of premises, building approvals and site inspections. 

Part V
Deals with water supply control issues.

Part VI
Deals with waste disposal issues.

Part VII
Deals with sanitary facilities.

Part VIII(A)
Makes provision in relation to controlling air pollution.

Part VIII(B)
Makes provision in relation to controlling noise pollution.

Part IX
Designates the Minister as the Port Health Authority and prescribes matters relating to inspections of aircraft and ships and the medical examination of passengers and other persons.

Part X
Deals with notifiable diseases.

Part XI
Prescribes matters relating to health and safety at work.

Part XII
Regulates hairdressers and beauticians.

Part XIII
Provides for the regulation of cemeteries and procedures for burials, burials at sea and cremation.

HEALTH SERVICES ACT 1991

(Details are given in 4.2)

Section 10
The Minister is empowered, inter alia, to provide a public health service charged with implementing the Public Health Act and other laws, and having specific responsibilities with respect to potable water, food hygiene, building standards, disease control, prevention of pollution, waste disposal and health and safety at work.

THERAPEUTIC GOODS ACT 2001

Year Passed: 2001

Date of Commencement: 21st September 2002

Amended: No amendments

Repealed the following laws: Nil

Administered by the Ministry of Health

Objects

To establish a system of regulation of therapeutic goods.

Relevance to this Review

This law is not of major significance in this context but its relevance to human health is clear and it is noted here to indicate that Tonga has a modern and comprehensive law in the context of medicinal drugs.

Substance of key provisions

Section 4
A National Drugs and Medical Supplies Committee is established.

Part III
Makes comprehensive provision for the Tongan Registered List of Medicinal Drugs.

Part IV
Regulates the import, export, manufacture and quality control of therapeutic goods.

Section 17
Applies special import controls over narcotic drugs and psychotropic substances.

Part VI
Comprehensive provision is made to regulate the supply of registered drugs.

Section 35
A general regulation making power is exercisable by the Minister with the consent of Cabinet.

LAND ACT (CAP. 132)

Year Passed: 1927

Date of Commencement: 23rd August 1927

Amended: 1929, 1930, 1933, 1934, 1936, 1937, 1940, 1941, 1942, 1943, 1945, 1947, 1948, 1949, 1950, 1951, 1952, 1953, 1955, 1958, 1959, 1962, 1963, 1966, 1967, 1968, 1972, 1973, 1974, 1976, 1977, 1978, 1980 (3 amendments), 1982, 1983, 1984, 1986, 1987, 1988

Repealed the following laws: Nil 

Administered by the Ministry of Lands, Survey and Natural Resources

Objects

To make comprehensive provision in relation to lands.

Relevance to this Review

One provision of this law has relevance in the context of human health.

Substance of key provisions

Section 139
It is an offence to use a cemetery for any reason other than the burial of bodies. It is also an offence to conceal or bury a body of a deceased person in any place other than a cemetery. 

4.4
Environment Protection and Management





ENVIRONMENT MANAGEMENT BILL 2005

Year Drafted: 2002 (approved for submission to Parliament in 2005)


Repealed the following laws: Nil

To be administered by the Department of Environment

Objects

To establish the Department of Environment to ensure the protection and proper management of the environment and the promotion of sustainable development.

Relevance to this Review

This will become the legislative foundation for environmental management in Tonga.

Substance of key provisions

Clause 2
The definition of “sustainable development” balances the needs of the present generation with those of future generations.

Clause 3
Provides for the appointment of a Minister of Environment who shall be responsible for the administration of this Act.

Clause 4
The Department of Environment is continued which, subject to any direction given by the Minister, shall be responsible for the implementation of this Act and any other law for which it is given responsibility.

Clause 5
Provides for the appointment of a Director of Environment and other staff of the Department.

Clause 6
The objects of the Act are stated. These include –

· To coordinate the role of government in relation to environment management

· To promote meaningful public involvement in relation to issues of environmental management

· To ensure the observance of Tonga’s international obligations in this context

· To promote the concept of sustainable development

· To facilitate assessments of environmental impacts

· To promote understanding, management, conservation and protection of biological diversity.

Clause 7
The functions of the Department are comprehensively stated. These include –

· Liaising with other government departments

· Assisting government departments to meet their environmental obligations

· Advising the government on environment related matters

· Coordinating the government’s response to matters affecting the environment

· Preparing environment plans and policies and monitoring impacts on the environment

· Facilitating, conducting and participating in environmental research

· Promoting public awareness and education of environment related issues

· Facilitating the participation of NGO’s in this context

· Doing all matters incidental to the observance of Tonga’s international environment obligations

· Reviewing the environment related laws in Tonga and assisting in their enforcement

(Specific reference is made to the role of the Department in relation to climate change, ozone depletion, the movement of hazardous wastes, desertification and drought relief, preserving wetlands, protecting endangered species, preserving the biological diversity and aspects of international waters.)

Clause 8
The powers of the Minister are provided for.

Clause 9
The powers of the Director are provided for.

Clause 10
Provides for the appointment of environment officers.

Clause 11
Prescribes the powers of environment officers.

Part IV
Makes provision for the role of the Department in relation to Tonga’s environment related international obligations.

Clause 15
Provides for the appointment and roles of Environment Committees.

Clause 16
Deals with monitoring environmental impacts.

Clause 17
Provides a power for Environment Officers to issues Precautionary Notices.

Clause 18
Provides a power for Environment Officer to issue notices to require that certain activities cease.

Clause 19
Prescribes offences and penalties.

Clause 20
A general regulation making power is provided for.

Clause 21 
There is also a power for the Minister to make emergency regulations.

ENVIRONMENT IMPACT ASSESSMENT ACT 2003

Year Passed: 2003

Date of Commencement: (Assent not ascertained)

Amended: No amendments  

Repealed the following laws: Nil

Administered by the Department of Environment

Objects

To provide for the application of environmental impact assessment to the planning of development projects within Tonga.

Relevance to this Review

EIA is an important mechanism in effective environmental management and may be a tool for imposing requirements relating to the management of wastes.

Substance of key provisions

Section 2
Key definitions are “development activity”, “environment”, “major project” (listed in the Schedule), “natural resources” and “physical resources”.

Section 5
The responsibilities of the Minister to administer this Act may be delegated to the Director.

Part III
Makes comprehensive provision in relation to the assessment of environmental impacts.

Section 9
The Minister may determine that a project is to be a “major project”.

Section 13
An Environmental Assessment Committee is established.

Part IV
Prescribes a range of offences. Fines of up to $20,000 and terms of imprisonment of up to 3 years may be imposed. 

Section 24
The Minister with the consent of Cabinet may make regulations.

HEALTH SERVICES ACT 1991

(Details are given in 4.2)

Section 10
The Minister is empowered, inter alia, to provide a public health service charged with implementing the Public Health Act and other laws, and having specific responsibilities with respect to potable water, food hygiene, building standards, disease control, prevention of pollution, waste disposal and health and safety at work.

DISTRICT AND TOWN OFFICERS ACT (CAP. 43)

Year Passed: 1930

Date of Commencement: 8th August 1930

Amended: 1949, 1957 (2 amendments), 1958 (2 amendments), 1965, 1966, 1972, 1974, 1977, 1978, 1983, 1988 

Repealed the following laws: Nil

Administered by the Office of the Prime Minister

Objects

To provide for the appointment of District and Town Officers. 

Relevance to this Review

District and Town Officers may play a role in managing the environment in their respective areas.

Substance of key provisions

Section 2
The Kingdom is divided into the districts specified in the Schedule.

Section 3
The Minister for Lands is responsible for determining town boundaries.

Section 4
Provision is made for the election of District Officers. District Officers are required to perform the functions listed in Schedule II and any other duties determined by the government.

Section 5
Provision is made for the election of Town Officers. Town Officers are required to perform the functions listed in Schedule III and any other duties assigned by the government.

Section 8
Provides that any breach of a provision of this Act or any regulation made under it may be punished by a fine not exceeding $100. (In fact there is no regulation making power provided for in this Act).

Schedule II
The duties of District Officers involve –

· Quarterly inspections of all towns and reporting on their sanitary condition

· Inspections of tax allotment every 6 months. 

· Exercising the powers of inspectors under the Plant Quarantine Act.

· Inspecting business licences.

· Performing any other duties prescribed by law

· Reporting any breaches of the law to the Police 

· Reporting to the Prime Minister (with copies provided to the Governors)

Schedule III
The duties of Town Officers involve –

· Monthly reporting to the District Officer

· Inspection of tax allotment every 2 months

· Reporting any sudden deaths to the District Officer

· Announcing any fonos held under the Fono Act

· Assisting the District Officer

TOWN REGULATIONS ACT (CAP. 44)

Year Passed: 1903

Date of Commencement: 8th July 1903

Amended: 1903, 1906, 1912, 1916 (2 amendments), 1922, 1930, 1933, 1944, 1965, 1974, 1981, 1988

Repealed the following laws: Nil

Administered by the District Officers

Objects

To provide for good order in towns.

Relevance to this Review

Many provisions of this old law have direct implications for the state of the environment in town areas.

Substance of key provisions

Section 2
“Public place” is given a very broad definition.

Section 3
Relatives of indigent persons may be prosecuted for failing to support and maintain their family member.

Section 4
A male person over the age of 16 years may be prosecuted as a vagabond if he has no employment or has not planted sufficient food to feed himself.

Section 5
It is an offence for a male person over the age of 16 years to fail to plant sufficient food to feed himself and his dependants.

Section 6
Every male person must build a dwelling house on his allotment when he reaches the age of 21 years.

Section 7
Houses must be inspected by the District Officer each year and he may order the owner to pull it down and re-build it if it is “in bad repair or badly drained or in a filthy condition or unfit to sleep in”.

Section 8
Owners must cut, clean and sweep all growth (except cultivated plants) and the police must inspect all houses in this regard on the last Monday of February, April, June, August, October and December each year.

Section 9
Throwing or leaving rubbish on government roads, public places, beaches or another person’s premises is an offence.

Section 10
Live pigs and goats are prohibited in Nuku’alofa, Pangai and Neiafu.

Section 11
It is an offence to fail to bury the carcass of a horse, cow, sheep, dog or other animal.

Section 12 
It is an offence to leave a dead animal on a public road, beach or other public place.

Section 13
A traveller may drink a coconut found near a public road but it is an offence to take a coconut away without drinking it.

Section 15
District Officers shall apportion the work of weeding common areas in a village amongst the residents of the village.

Section 16
Members of every family must keep in order the cemetery of the village in which they reside.  

ROADS ACT (CAP. 155)

Year Passed: 1920

Date of Commencement: 4th September 1920

Amended: 1920, 1924, 1926, 1980

Repealed the following laws: Nil

Administered by the Ministry of Lands, Survey and Natural Resources

Objects

To make provision in relation to public roads.

Relevance to this Review

One aspect of this law concerns the obligation of landowners to keep roadsides clean and clear of vegetation.

Substance of key provisions

Section 9
Every occupier of lands adjoining or bordering a public road must keep the frontage cut and clean and cut down or lop away trees and shrubs overhanging the roadway. For a breach of this section a fine of 10 seniti for every tree not cut or every 18 metres of road frontage not cleared may be imposed. 

MARINE POLLUTION ACT 2004

Year drafted: 2002

Date of Commencement: Not ascertained

Amended: No amendments

Repealed the following laws: Nil


Administered by the Ministry of Marine and Ports

Objects

To provide for the prevention of and response to marine pollution and the dumping of wastes at sea, and to give effect to international marine pollution conventions.

Relevance to this Review

This is the principal law applying in the context of marine pollution and the dumping of wastes at sea.

Substance of key provisions

Section 2
Relevant definitions include “discharge”, “dumping”, “garbage”, incineration at sea”, “marine pollution incident”, “non-indigenous harmful aquatic organisms and pathogens”, “noxious liquid substances”, “oil”, “oily mixture”, “pollutant”, “preventive measures”, “sewage”, “synthetic fishing nets” and “wastes and other matter”.

Eight international conventions are given the force of law in Tonga. These are the SPREP Convention (and its Pollution Emergency Protocol and Dumping Protocol), the London Convention, MARPOL 73/78, CLC 92, HNS Convention, OPRC Convention, FUND 92 and the INTERVENTION Convention).

Part II
Comprehensive provision is made in relation to marine pollution prevention.

Part III
Comprehensive provision is made in relation to marine pollution response.

Part IV 
Makes provision in relation to marine casualties.

Part V
Deals with liability and compensation for oil pollution damage.

Part VI
Regulates dumping and incineration of wastes at sea.

Section 57
A general regulation making power is exercisable by the Minister with the consent of Cabinet.

Section 58
Penalties for breaches of this Act are fines not exceeding $10,000 and $1,000 for every day that the offence continues.


PORTS AUTHORITY ACT 1998

Year Passed: 1998

Date of Commencement: 29th October 1998

Amended: No amendments

Repealed the following laws: Nil

Administered by the Ministry of Marine and Ports (and the Ports Authority)

Objects

To establish a Ports Authority to manage and operate certain ports in Tonga.

Relevance to this Review

Provision is made in this law in relation to pollution within ports.

Substance of key provisions

Section 4
The Ports Authority is established.

Part III
States the functions and powers of the Authority.

Section 66
Provision is made in relation to dealing with dangerous goods in a port and extensive powers are given to the Authority to deal with such goods by Standing Order or Code of Practice.

Section 42
It is an offence to throw, discharge or deposit harmful substances into any waters of a port, or to cause, suffer or allow this to be done. “Harmful substances” mean any substance that of introduced into the sea is liable to create hazards to human health, to harm living resources, to damage amenities or to interfere with other legitimate uses of the sea. A fine not exceeding $25,000 may be imposed and an offender may be ordered to pay any expenses involved in clearing up the rubbish etc.

Section 78
A general regulation making power may be exercised by the Minister with the consent of Cabinet.

Section 79
The Board of the Authority may make Standing Orders or Codes of Practice in relation to a wide range of matters, including –

· Prohibiting the loading or discharging of dangerous goods

· Regulating the keeping clean of basins and other works and the waters of the port, and preventing oil, rubbish or other things being discharged or thrown into the waters

· Providing reception facilities as required by MARPOL 73/78

PORTS MANAGEMENT ACT 2001

Year Passed: 2001

Date of Commencement: 21st September 2002

Amended: No amendments

Repealed the following laws: Nil

Administered by the Ministry and Marine and Ports

Objects

To provide for the management and certain harbours and wharves.

Relevance to this Review

Provision is made in this Act in relation to pollution within ports.

Substance of key provisions

Section 3
This Act applies to ports designated in the Schedule. It does not apply to ports designated in the Ports Authority Act 1998.

Section 36
Provision is made in relation to dealing with dangerous goods in a port and extensive powers are given to the Minister in relation to such goods.

Section 42
It is an offence to throw, discharge or deposit harmful substances into any waters of a port, or to cause, suffer or allow this to be done. “Harmful substances” mean any substance that of introduced into the sea is liable to create hazards to human health, to harm living resources, to damage amenities or to interfere with other legitimate uses of the sea. A fine not exceeding $25,000 or a term of imprisonment not exceeding 2 years may be imposed. It is also an offence for a vessel to emit smoke and other pollutants to the atmosphere in excess of quantities permitted by international conventions and standards. A fine not exceeding $10,000 or a term of imprisonment not exceeding 1 year may be imposed. It is also an offence for a vessel to cause noise in the environment in excess of levels permitted by international conventions and standards. A fine not exceeding $10,000 or a term of imprisonment not exceeding 1 year may be imposed.

CONTINENTAL SHELF ACT (CAP. 63)

Year Passed: 1970

Date of Commencement: 22nd December 1970

Amended: No amendments

Repealed the following laws: Nil

Administered by the Office of the Prime Minister

Objects

To make provision for the protection, exploration and exploitation of the continental shelf and for the prevention of pollution from activities on the continental shelf.

Relevance to this Review

The management of the continental shelf has important environmental considerations. The provision dealing with prevention of pollution has clear relevance.

Substance of key provisions

Section 7
Makes it an offence to discharge oil from a pipe-line or from the exploration of the sea bed in a designated area (other than from a ship). For the purposes of this section “oil” includes crude oil, fuel oil, lubricating oil and heavy diesel oil.


4.5
Laws controlling chemicals etc

PESTICIDES ACT 2003

Year Passed: 2002

Date of Commencement: 29th October 2002

Amended: No amendments

Repealed the following laws: Pesticides Act (Cap. 129)

Administered by the Ministry of Agriculture and Forestry

Objects

To regulate the registration, manufacture, import, sale, storage, distribution, use and disposal of pesticides in Tonga.

Relevance to this Review

The regulation of all matters associated with the use of pesticides has important implication for the implementation of the international conventions relevant to hazardous chemicals.

Substance of key provisions

Section 3
A wide definition is given to the meaning of “pesticides”.

Section 5
The office of Registrar of Pesticides is established.

Section 6
The Registrar shall keep a register of pesticides and register all pesticides. The Registrar also has the power to issue licences under this Act for the manufacture, import, distribution or sale of pesticides.

Section 7
A Pesticides Registration Committee is established.

Section 12
The Registrar on the advice of the Committee may list any pesticide as a banned pesticide.

Section 13 
No person may manufacture, import, distribute or sell pesticides in Tonga unless they hold a licence issued by the Registrar.

Section 14
No person may buy, obtain or use any restricted use pesticide unless they hold a restricted use permit issued by the Registrar.

Section 16
The Registrar on the advice of the Committee may issue an experimental use permit to allow importation for the purposes of scientific research or to enable testing and development to be carried out.

Section 17
Pesticide containers must be clearly and durably marked as prescribed.

Section 18
No person may harvest any plant or crop, or slaughter any animal which has more than the prescribed amount of residue limit.

Section 20
Staff of the Ministry may be designated by the Minister as inspectors.

Section 21
The powers of inspectors are prescribed.

Section 22
Employers must ensure that employees using pesticides shall comply with the requirements of this Act, and that they are provided with the prescribed protective clothing, and use the prescribed safety standards for the handling of pesticides.

Section 23
It is an offence to breach this Act or any regulations. Fines not exceeding $5,000 may be imposed for breaches of the Act, and not exceeding $2,000 for breaches of the regulations. Terms of imprisonment may not exceed 2 years in relation to the Act and 1 year for the regulations.

Section 26
A general regulation power may be exercised by the Minister with the consent of Cabinet.

DRUGS AND POISONS ACT (CAP. 79)

Year Passed: 1930

Date of Commencement: 12th August 1930

Amended: 1931, 1933, 1975, 1977 (2 amendments), 1978, 1986 

Repealed the following laws: Nil

Administered by the Ministry of Health

Objects

To regulate the importation, exportation, manufacture, sale and use of drugs and poisons.

Relevance to this Review

This law has important implications for human health.

Substance of key provisions

Part I
Makes provision for regulating the sale of drugs and poisons.

Part II
Makes provision for controlling the manufacture, import and export of certain drugs.

Part III
Regulates the importation, possession, cultivation and use of indian hemp and coca leaf.

Section 40
The King in Council may make regulations on a wide range of matters. 

AQUACULTURE MANAGEMENT ACT 2003

Year Passed: 2003

Date of Commencement: 18th November 2003

Amended: No amendments

Repealed the following laws: Nil

Administered by the Ministry of Fisheries

Objects

To provide for the management and development of aquaculture.

Relevance to this Review

The regulation of aquaculture relies on an ability to protect the water resources from pollutants and wastes.

Substance of key provisions

Section 40
Notice must be given of an intention to use chemicals, piscicides, pharmaceuticals and bio-remediation products, and such substances may be restricted or prohibited.

Section 41
The Minister with the consent of Cabinet may make regulations, and a wide range of matters are specified. These include measures to be taken to minimise the escape of water and the pollution of land and water.

4.6
Laws relating to transboundary movements

BIOSAFETY (CONTROL OF LIVING MODIFIED ORGANISMS) BILL 2005

Year drafted: 2004

To be administered by the Department of Environment

Main objects

To implement the Cartagena Protocol and regulate the use and movement of living modified organisms in Tonga.

Relevance to this Review

The procedures relating to the notification and approval of transboundary movements have direct relevance to the application of similar arrangements in the context of hazardous wastes and chemicals.

Substance of the key provisions 

Clause 3
The precautionary approach is to be applied in the implementation of this draft law.

Clause 4
The powers of the Minister are provided for.

Clause 5
A National Biosafety Advisory Committee is established.

Clause 6
The functions of the National Biosafety Advisory Committee are provided for.

Clause 7
Island Divisional Biosafety Advisory Committees may be appointed by the Minister.

Clause 8
The role of the Department of Environment is stated.

Clause 9
The powers of the Director of Environment are provided for.

Clause 10
It is confirmed that other statutory powers which may apply or be exercised in this context are not to be affected by any provision of this law.

Part III
Procedures relating to the importation of LMO’s are comprehensively provided for. These matters cover -

· Notifications of transboundary movements

· Approvals for imports

· Scientific risk assessments

· Confidential information

· Exemptions from the procedure

· Review of decisions

Part IV
Other regulatory requirements are provided for, including -

· Exportation of Living Modified Organisms

· Transit of Living Modified Organisms

· Use for food, feed and for processing

· Contained use

· Unintentional releases and transboundary movements

· Illegal releases and transboundary movements

Clause 23
Offences and penalties are provided for.

Clause 24
Powers are given to deal with organisms contravening this Act.

Clause 25
Some consequential amendments are made to other Acts.

Clause 26
A general regulation making power is provided for.

Clause 27
Indemnities are given to person enforcing this Act.

Clause 28
The provisions of this Act will bind the Crown.

DRAFT ENVIRONMENT (OZONE LAYER PROTECTION) REGULATIONS 2005

Year drafted: 2004

To be administered by the Department of Environment

Objects

To regulate the use of ozone depleting substances and to implement the provisions of the Vienna Convention for the Protection of the Ozone Layer and the Montreal Protocol in the Kingdom of Tonga.

Relevance to this Review

This law has clear significance for the environment and aims to give effect to Tonga’s international obligations relating to ozone depleting substances.

Substance of key provisions

Regulation 1
The objects of these Regulations are stated and the application of the precautionary approach is required in the implementation of these provisions.

Part II 
The following prohibitions relating to Controlled Substances are provided for -

· Prohibitions on Importation

· Prohibitions on the Importation of Certain Goods

· Exemptions in relation to imports

· Prohibitions on Exportation

· Prohibitions on Manufacture

· Prohibitions on Sales

· Exemptions in relation to sales

Part III
Permits are required in relation to certain ozone depleting substances. The following provisions are made -

· General Principles to be applied in relation to permits

· Quarantine and pre-shipment permits

· Medical permits

· Base year permits

· General provisions in relation to permits

· Goods for which no permit may apply

Part IV 
Provision is made in relation to matters of enforcement and offences are prescribed. These matters include -

· Additional powers of Environment Officers
· The seizure of substances and goods

· Forfeiture of seized substances and goods

· Call-up of substances and goods

· Offences and penalties 

· Updating the text of Vienna Convention 

(Note: This law has also been prepared in the form of a draft Bill and enabling Regulations and may proceed in this format).

CUSTOMS AND EXCISE ACT (CAP. 67)

Year Passed: 1983

Date of Commencement: 31st July 1984

Amended: 1987, 1988, 2002, 2003

Repealed the following laws: The Customs Regulation Act and the Customs Duties Act 1978.

Administered by the Revenue Services Department
Main objects

To provide for the management and collection of customs and excise.

Relevance to this Review

Customs laws have implications relating to transboundary movements.

Substance of the relevant provisions

Section 34
Prohibitions and restrictions can be applied to imports, carriage coastwise or exports of certain goods by the Commissioner. These can be applied as an absolute prohibition or conditions may be imposed on any import, carriage or export.

Section 35
The goods listed in Part I of Schedule II are prohibited or restricted imports.

Section 36
The goods listed in Part II of Schedule II are prohibited or restricted exports.

Part III
Comprehensive provision is made in relation to the arrival and reporting of aircraft and ships and the removal and delivery of goods from them.

Part IV
Comprehensive provision is made in relation to warehouses and to the warehousing of goods.

Part V
Provision is made in relation to the export of goods.

Part VI
Provides for the clearance of ships and aircraft.

Part VIII
Deals with imports and exports by post.

Part X
Deals with the prevention of smuggling.

Section 265
Provision is made for the making of wide-ranging regulations by the King in Council.

QUARANTINE ACT (CAP. 77)

Year passed: 1927

Date of effect: 15th April 1928

Amended: 1986, 1988

Repealed the following laws: Nil

Administered by the Ministry of Agriculture and Forestry

Main objects

To make comprehensive provision in relation to quarantine.

Relevance to this Review

The effective imposition of quarantine arrangements and requirements are an important aspect of environment protection. It is also relevant in the context of transboundary movements.

Substance of the relevant provisions

Section 6
Provision is made for the appointment of quarantine officers.

Section 7
Provision is made for the appointment of temporary officers.

Part III
General quarantine provisions are made relating to –

· proclaimed places

· ports of entry

· emergency quarantine grounds

· obligations of ships masters coming from infected places

· fumigation of vessels to destroy vermin

Part IV
Comprehensive provision is made in relation to the quarantine of vessels, persons and goods.

Part VI
Provision is made in relation to miscellaneous matters including –

· powers of officers

· forfeiture of goods

· vaccinations

· cleansing and disinfecting vessels

Section 86
A general regulation making power is provided for, including regulations relating to –

· requiring notification to a quarantine officer of each case of a quarantinable disease which arises in Tonga or within any specified part of Tonga or within any quarantine area.

· prescribing the precautions to be taken to prevent the ingress to or egress from a vessel of rats, mice, mosquitoes or other vermin or species or kinds of animals or insects liable to convey disease.

· prescribing the measures to be taken by the masters, own​ers or agents of vessels to destroy rats, mice, mosquitoes or other vermin or species or kinds of animals or insects liable to convey disease which may exist on the vessels.

· prescribing and establishing and maintaining on vessels, or within any quarantine area, of conditions unfavourable to, and to the migration of, rats, mice, mosquitoes or other vermin or species or kinds of animals or insects liable to convey disease, and fixing the time limit for the completion of any work necessary for the purpose of establishing such conditions, and empowering the Director of Health, in case of default by the master, owner or agent, to carry out any such work at the expense of the master, owner or agent.

· prescribing the precautions to be taken by masters of ves​sels in respect of the vessels and their crews, passengers and cargoes at infected places, and on the voyage from infected places, and on voyages between ports or places in the Islands, to prevent the introduction into the Islands or spread of quarantinable diseases.

· regulating the discharge from vessels of any water, ballast or refuse.

· regulating the sanitary condition of vessels in ports.

· providing for the granting of certificates by quarantine officers in relation to any vessels or goods examined or treated by them or under their supervision.

· prescribing the movements of any person subject to quarantine

· prescribing measures of disinfection, fumigation and other measures of quarantine which vessels, persons or goods subject to quarantine shall carry out or be subjected to.

· prescribing the conditions under which any prophylactic or curative vaccine or serum may be prepared and offered for sale.

· Regulating navigation by air for any purpose under this Act.

· requiring and prescribing reports from vessels by radio​telegraphy.

· regulating traffic within Tonga by land and sea, and prescribing measures of quarantine in relation to such traffic for the prevention of the occurrence or spread of communicable diseases.

ANIMAL DISEASES ACT (CAP. 146)

Year Passed: 1978

Date of Commencement: 28th September 1979

Amended: No amendments
 
Repealed the following laws: Nil

Administered by the Ministry and Agriculture and Forestry

Objects

To provide for the control of animal diseases.

Relevance to this Review

Animal quarantine is another key matter relevant to the border control functions and their role in environment protection.

Substance of key provisions

Part II
Makes comprehensive provision in relation to the importation of animals. These provisions include matters relating to –

· Quarantine grounds (section 4)

· Ports of entry (section 5)

· Restrictions on importation of animals (section 6)

· Prohibitions on the importation and liberation of certain animals (section 7)

· Seizure and disposal of certain animals and animal products (section 9)

· Illegal introduction of animals (section 10)

· Emergency restrictions on import (section 11)

· Duties of the Post Office and Customs (section 11)

· Control of animal importation and preventing the introduction of disease (section 12)

· Offences against these provisions may incur fines not exceeding $5,000 or terms of imprisonment not exceeding 3 months.

PLANT QUARANTINE ACT 1995

Year Passed: 1981

Date of Commencement: 31st August 1982

Amended: 1986, 1988, 1995

Repealed the following laws: The Diseases of Plants Act

Administered by the Ministry of Agriculture and Forestry

Objects

To revise the law relating to the quarantine of plants.

Relevance to this Review

Plant quarantine is another key matter relevant to the border control functions and their role in environment protection.

Substance of relevant provisions

Section 3
The Minister is responsible for administering this Act and with the consent of the Privy Council may make regulations.

Section 5
The Minister may establish under regulations quarantine stations, temporary quarantine stations and checkpoints.

Part II
Deals with the appointment and powers of inspectors.

Part III 
Makes comprehensive provision in relation to the control of imports.

Part IV
Makes comprehensive provision for domestic quarantine control.

Section 40
Provides for the issuing of export certificates. 

FRUIT EXPORT ACT (CAP. 116)

Year Passed: 1932

Date of Commencement: 15th August 1932

Amended: No amendments

Repealed the following laws: Nil

Administered by the Ministry of Agriculture and Forestry 

Objects

To regulate the export of fruit.

Relevance to this Review

This Act clearly contemplates restrictions applying to the transboundary movement of fruit from Tonga.

Substance of key provisions

Section 2
“Fruit” means bananas and such other species of fruit and produce as the Prime Minister with the consent of Cabinet may declare to be fruit.

Section 3
The Prime Minister with the consent of Cabinet may make regulations governing the export of fruit, and in particular the way fruit is packed, the inspection of fruit, inspection fees, packing stations, standards of quality and the duties of inspectors.

Section 4
It is an offence to breach any regulation and a fine not exceeding $100 may be imposed.

The Fruit Export Regulations of 1934 make comprehensive provision in relation to the packing and inspection of fruit for export.

The Export (Fruit and Vegetables) Regulations 1938 provide that exports of pineapples, papayas, water melons, kumaras, potatoes, cucumbers, tomatoes, cabbage, beans, marrows, egg-plants and avocado pears may be exported if they are inspected prior to export.  

PUBLIC HEALTH ACT 1992

(Details are given in 4.2)

Section 98
No toxic or hazardous waste may be imported into the Kingdom. A fine not exceeding $10,000 or a prison term not exceeding 5 years may be imposed.

DRUGS AND POISONS ACT (CAP. 79)

(Details are given in 4.4)

Part II
Makes provision for controlling the manufacture, import and export of certain drugs.

Part III
Regulates the importation, possession, cultivation and use of Indian hemp and coca leaf.

AQUACULTURE MANAGEMENT ACT 2003

(Details are given in 4.4)

Part IV 
The following provisions relate to the protection of the environment –

· Species of fish may be declared to be “exotic” (section 29)

· Specific provisions apply to genetically modified fish (section 29)

· Restrictions are placed on the import and introduction of live fish (section 30)

CARRIAGE OF GOODS BY SEA ACT (CAP. 141)

Year Passed: 1927 

Date of Commencement: 12th August 1927

Amended: 1930

Repealed the following laws: Nil

Objects

To declare the law with respect to the carriage of goods by sea

Relevance to this Review

This law is of marginal relevance but has some implications in the context of regulating transboundary movements.

Substance of key provisions

Schedule I

Clause 3
Applies the standard rules of the Bill of Lading appearing in the Schedule to the carriage of goods by sea under the laws of Tonga. 

MODEL BIOSECURITY BILL 2004

(Note: A Model Biosecurity law has been prepared for Pacific Island nations on behalf of the SPC. The main features of this draft law are noted here and amendments can be made to this section if the Bill progresses in Tonga).

Main objects

To protect the health, environment and agriculture of Kiribati and to facilitate trade in its animal and plant products.

Relevance to this Review

This draft law seeks to make comprehensive provision for biosecurity related issues and processes, and to harmonise these in the region.

Substance of relevant provisions

Section 2
There are definitions given to “environment”, “export”, “import”, “fish”, “living organism” and “organism” which should be harmonised with those given in related laws. There is no definition of “living modified organism”. “Regulated articles” include all living organisms, whether modified or not.

“Pest risk analysis” or “PRA” is defined but does not appear to be referred to in any substantive provision. 

Section 3
The purposes of the law are stated to be –

· controlling the introduction and spread of new pests and diseases affecting plants and animals;

· controlling those pests and diseases affecting plants and animals that are already present in Kiribati;

· providing for the safe import and export of animals and animal products and plants and plant products;

· facilitating cooperation in the prevention of the international movement of pests and diseases affecting plants and animals.

There is no application of a precautionary principle. 

Section 7
This law is in addition to any other regulatory law and does not derogate from the application of any such law. 

Section 9
All regulated articles must be declared and submitted for biosecurity control when being brought into Kiribati.

Section 10
Articles may be designated as prohibited articles if they present and unacceptable biosecurity risk to Kiribati. 

Section 11
Pests and diseases may be designated as prohibited.

Section 14
Articles may be exempted from biosecurity control if they pose no biosecurity risk. 

Part 3
Makes comprehensive provision for import and export permits.

Section 19
Certain exemptions apply, including for goods in transit  

Section 21
Provision is made for export permits, and conditions may be imposed.

Section 27
Prescribes the duties of importers and exporters to, inter alia, declare goods and make them available for inspection.

Section 28
Duties are imposed on masters and captains to permit inspections and to file documents.

Section 29
Restrictions are placed on the disposal at sea of garbage and ballast.  

Part 5
Prescribes the powers of biosecurity officers. 

Section 44
Powers to order destruction or reconsignment are given. 

Part 6
Makes comprehensive provision in relation to the internal control of pests.

Section 53
The Minister, after receipt of appropriate scientific advice and with the authorisation of Cabinet, may in writing approve the release of beneficial organisms or biocontrol agents to control or eradicate particular pests or diseases in Kiribati.

Part 7
Makes comprehensive provision for the declaration of biosecurity emergencies, including the making of emergency regulations.

Part 8
Makes comprehensive provision for the establishment of a National Biosecurity Service. 

Section 58
The office of Director of Biosecurity is established as a position in the public service. 

Section 59 
Provides for the appointment of biosecurity officers.

Part 9
General provision is made for the administration of the Act, including the need to consult broadly in relation to its implementation and any regulations made under it. 

Section 66
Obliges a range of public officials, including environment officers to cooperate in the implementation of this Act. 

Part 11
Makes provision for matters aimed at facilitating international cooperation.

Section 80
Regulation making powers are vested in the Minister. 

4.7
Laws relating to business activities

BUSINESS LICENCES ACT 2002

Year Passed: 2002

Date of Commencement: 23rd December 2002

Amended: No amendments

Repealed the following laws: The Licences Act (Cap. 47)

Administered by the Ministry of Labour, Commerce and Industries

Objects

To provide for the licensing of business activities.

Relevance to this Review

This law may permits the application of certain controls over businesses who create or deal in hazardous wastes and substances.

Substance of key provisions

Section 3
“Business activities” do not include the sale of fish, agricultural products and native articles.

Section 4
All businesses must be licensed under the Act.

Section 5
A business licence will not be issued to a person carrying on a prohibited activity or to a foreign investor who does not have a valid foreign investment certificate.

Section 9
Conditions may be applied to any licence issued under this Act.

Section 10
Licences are valid for 1 year and must be renewed by the 31st December of each year.

Section 13 
Licences are not transferable.

Section 14
Unlicensed businesses may be fined up to $1,000.

Section 21
The prohibited activities in Schedule 1 may be amended by the Minister by Order in Council. (The current prohibited activities are the storage, disposal or transport of nuclear or toxic wastes, pornography, prohibited exports, imports or items of production, prostitution, export of endangered species and production of weapons).   

FOREIGN INVESTMENT ACT 2002

Year Passed: 2002

Date of Commencement: 14th April 2003

Amended: No amendments

Repealed the following laws: Nil

Administered by the Ministry of 

Objects

To make provision in relation to foreign investment in Tonga.

Relevance to this Review

This law provides a basis for regulating the business activities of foreign investors and can prevent them from engaging in certain activities. This may be applied to businesses which propose to use, make or transport hazardous wastes and substances.

Substance of key provisions

Section 3
No foreign investor may engage in a prohibited activity under the Business Licences Act 2002.

Section 4
The Minister shall establish a reserved list of business activities which are reserved for Tongan nationals. A restricted list of business may specify business activities which may only be undertaken by foreign investors in accordance with conditions that are imposed.

Section 14
Offences are prescribed and fines not exceeding $10,000 may be imposed for any breach.

Section 15
A general regulation making power is given to the Minister with the consent of Cabinet. Regulations may add to, delete from and vary the reserved and restricted lists of business activities.

CONSUMER PROTECTION ACT 2000

Year Passed: 2000

Date of Commencement: 7th November 2000

Amended: No amendments

Repealed the following laws: Nil

Administered by the Ministry of Labour, Commerce and Industries 

Main objects

To provide for consumer protection and the establishment of fair trading practices.

Relevance to this Review

Aspects of this law deal with human health issues and the rights of consumers in relation to product information. This may have application to hazardous substances and to warnings about the generation of hazardous wastes.

Substance of the relevant provisions

Part II
Comprehensive provision is made for the administration of the Act, including the establishment of a Consumer Affairs Division and the appointment of a Director and other officers. Investigators may be appointed by the Minister.  Extensive powers are given in relation to entering premises, obtaining information and to dealing with the information sought and obtained. Provision is made for keeping certain information confidential.

Part III
Comprehensive provision is made for consumer protection. This includes approved quality standards, product recalls, prohibitions on refusals to sell goods, hoarding of goods, the issuing of receipts, misleading and deceptive conduct, misleading conduct in relation to services and after-sales service and exclusive dealing, monopolisation and price discrimination.

Part IV
Provision is made for enforcement and remedies. Fines not exceeding $3,000 for first offences and $7,000 for subsequent offence may be imposed. Terms of imprisonment may not exceed 2 years.

Section 36
A general regulation making power is provided for.

ORDER IN PUBLIC PLACES ACT (CAP. 37)

Section 6
Except as provided in the following subsections of this section, a person who, on the Sabbath Day, either personally or through others engaged or procured by him –

(a) practices his trade or profession or conducts any undertaking of a commercial nature;

(b) purchases or sells goods or services –


commits an offence and is liable to a fine not exceeding $100 or to imprisonment for any period not exceeding 6 months, or to both.


(Inserted by Act 4 of 1971).

No proceedings shall be taken under the provisions of subsection (1) in respect of any thing done in the course of an essential service or in accordance with the terms of a permit granted by the Minister of Police with the approval of Cabinet. (Inserted by Act 4 of 1971).

In this section ‘an essential service’ is a service rendered for the public good by –

(a) the Ministry of Health;

(b) the Ministry of Police in the maintenance and preservation of law and order;

(c) the Tonga Electric Power Board;

(d) the Tonga Water Board;

(e) the Tonga Broadcasting Commission;

(f) all licensed telecommunications operators; (by 2002 amendment)

(g) Ministry of Civil Aviation;

(h) Ministry of Marine and Ports;

(i) Ports Authority   


(The inclusion of the Ministry of Civil Aviation; Ministry of Marine and Ports; and the Ports Authority is subject to assent to the Order in Public Places (Amendment) Act 2004.)

4.8
Public awareness and participation

FONOS ACT (CAP. 50)

Year Passed: 1924

Date of Commencement: 30th July 1924

Amended: 1944, 1988 (2 amendments)

Repealed the following laws: Nil

Objects

To make provision in relation to Great Fonos, Noble’s Fonos and Ordinary Fonos.

Relevance to this Review

The legal obligation of all citizens over the age of 16 years to attend fonos makes this Act a unique means by which the participation of the community in important national and local issues can be achieved.

Substance of key provisions

Section 2
The “districts” are the localities of Tongatapu, ‘Eua, Nomuka, the Ha’apai group, the Vava’u group, Niuafo’ou and Niuatoputapu (including Tafahi).

Section 3
The Prime Minister, Speaker of the Legislative Assembly, any Minister, Governor or government representative may summon the people of a town, district or part of a district by proclamation to attend a great fono in a district.

Section 4
Nobles and a matapule ma’u tofia may cause persons residing on a hereditary estate to attend a noble’s fono.

Section 5
A District Officer of any town may summon persons to attend an ordinary fono in a town.

Section 6
A proclamation summoning persons to attend a fono must be given at least 2 days before the fono is held.

Section 7
Fines of between $1 and $3 apply to persons not attending fonos.

Section 8
Certain person are exempted from the requirement to attend a fono, including police and prisons officers, “dispensers, dressers and students of the medical department”, students and tutors, government officials, the sick and infirm and persons facing grave and real emergency.

Section 15
The Prime Minister with the approval of Cabinet may make rules for the purposes of this Act.  

ENVIRONMENT MANAGEMENT BILL 2005

(Details are given in 4.2)

Clause 6
The objects of the Act are stated. These include –

· To promote meaningful public involvement in relation to issues of environmental management

· To promote understanding, management, conservation and protection of biological diversity.

Clause 7
The functions of the Department are comprehensively stated. These include –

· Preparing environment plans and policies and monitoring impacts on the environment

· Facilitating, conducting and participating in environmental research

· Promoting public awareness and education of environment related issues

· Facilitating the participation of NGO’s in this context

Clause 15
Provides for the appointment and roles of Environment Committees.

4.9
Administrative Responsibility and Enforcement

THE ACT OF THE CONSTITUTION OF TONGA (CAP. 20)

Section 1
Since it appears to be the will of God that men should be free as He has made all men of one blood therefore shall the people of Tonga and all who sojourn in this Kingdom be free for ever.  And all men may use their lives and persons and time to acquire and possess property and to dispose of their labour and the fruit of their hands and to use their own property as they will.

Section 10
No person shall be punished because of any offence he may have committed until he has been sentenced according to law before a Court having jurisdiction in the case. (Amended by Act 8 of 1972).

Section 14
No one shall be intimidated into giving evidence against himself nor shall the life or property or liberty of anyone be taken away except according to law.

Section 16
It shall not be lawful for anyone to enter forcibly the houses or premises of another or to search for anything or to take anything the property of another except according to law.  And should any person lose any property and believe it to be concealed in any place whether house or premises it shall be lawful for him to make an affidavit before a magistrate that he believes it to be concealed in that place and he shall describe particularly the property so concealed and the place in which he believes it to be concealed and the magistrate shall issue a search warrant to the police to search for the property according to the affidavit so made. (Amended by Act 7 of 1967).

INTERPRETATION ACT (CAP. 1)

Section 24
Where in any Act it is provided that the Act shall be administered by a specified Minister, or shall be administered, controlled or carried into effect by a special Department of Government –

(a) the reference to that Minister shall be read as a reference to any Minister to whom the administration of the Act is allotted by his Majesty in Council and shall be deemed to include any Minister or member of Privy Council for the time being acting for and on behalf of the Minister to whom the administration of the Act is so allotted; and

(b) the reference to that Department shall be read as a reference to any Department of Government to which the administration of the Act is allotted by his Majesty in Council (Inserted by Act 6 of 1971).

Section 25
Where an agreement is or has been entered into by or on behalf of the Kingdom and, after the date of the agreement, the functions of a Department of the Government in relation to the administration of matters to which the agreement relates (in this section referred to as ‘the former Department’) are to have been allotted to another Department (in this section referred to as ‘the new Department’) –

(a) any reference in the agreement to the Minister administering the former Department shall be read as a reference to the Minister administering the new Department or to a member of Privy Council acting for the time being for him and on his behalf.

(b) any reference in the agreement to the former Department shall be read as a reference to the new Department; and

(c) any reference in the agreement to an officer or body of persons shall be read as a reference to –

(i) any other officer or body for the time being exercising the powers or performing the functions of the first-mentioned officer or body; or

(ii) such other officer or body as the last mentioned Minister specified.



(Inserted by Act 6 of 1971).

Section 31
Every provision in every Act relating to offences punishable on conviction shall, unless the contrary intention appears, be deemed to refer to bodies corporate as well as to persons, but where the penalty prescribed in respect of any offence is a term of imprisonment only, the court before which the offence is tried may, if it thinks fit, in the case of a body corporate, impose a pecuniary penalty not exceeding –

(a) where the term of imprisonment does not exceed 6 months - $5000

(b) where the term of imprisonment exceeds 6 months but does not exceed one year - $10000

(c) where the term of imprisonment exceeds one year but does not exceed two years - $20000; and 

(d) where the term of imprisonment exceeds 2 years - $30000.

(Inserted by Act 6 of 1971 and penalties increased by Act 12 of 2001).

GOVERNMENT ACT (CAP. 3)

Section 9
Every Regulation, Rule or Order, whether passed by His Majesty in Council, Cabinet, Prime Minister or Minister shall have full force and remain effective until rescinded by the Originating Authority or the Legislative Assembly.  All such Regulations, Rules and orders shall be placed before that session of the Legislative Assembly immediately succeeding the promulgation of the Regulation, rule or Order for confirmation, amendment or rescission. (Inserted by Act 8 of 1945; Amended by Act 35 of 1988).

Section 19
The Minister of Finance shall act as Treasurer and shall guard and keep all the moneys of the Government….

Section 23
The Minister of Police shall be responsible for the preservation of the peace of the land and for enforcing the laws. (Amended by Act 46 of 1988).

THE DISTRICT AND TOWN OFFICERS ACT (CAP. 43)

Section 2
The Kingdom shall be divided into the districts set out in Schedule I hereto provided that it shall be lawful for the Prime Minister with the consent of Cabinet by notice published in the Gazette to vary the boundaries of any such districts.
Section 3
The Minister of Lands shall designate, with reference to the map, the boundaries of the towns in the Kingdom, and notice of such boundaries shall be published in the Gazette. It shall be lawful for the Minister of Lands at any time to vary, with reference to the map, the boundaries of the towns in the Kingdom, and notice of any such variation shall be published in the Gazette.

Section 4
There shall be elected [every 3 years by popular ballot] for each of the districts referred to in section 2 an officer who shall be known as the District Officer and the officer shall perform such duties set out in Schedule II hereto and such other duties as shall from time to time be determined by the Government to be necessary or expedient in the public interest.

Schedule II duties of District Officers:

· Inspect once in every quarter all the towns in his district & report on sanitary condition thereof.  For this purpose, he has a right of entry onto land.

· Inspect tax allotments every 6 months and report whether Land Act complied with.

· Inspect licences under s. 8 of Licences Act.

· Perform such other duties as are prescribed by the laws and report breaches to the police of laws for the enforcement of which the Minister of Police is responsible.

Section 5
There shall be elected [every 3 years by popular ballot] for each of such towns as the Prime Minister may consider necessary an officer who shall be known as a Town Officer and this officer shall perform the duties set out in Schedule III hereto and such other duties as may be assigned to him by the Government.

Schedule III duties of Town Officers:

· Responsible to his District Officer for the satisfactory performance of his duties.

· Report monthly to District Officer on the sanitary condition of the town.

· Inspect tax allotments every 2 months.

· Report to the District Officer any sudden death immediately.

· Announce the fonos (Fonos Act) and maintain order at such fonos.

MAGISTRATES COURTS ACT (CAP. 11)

Magistrates’ Courts (Amendment) Act 1990 increases jurisdiction to $1000 or 3 years.  Criminal cases in which the fine does not exceed $1500 may be tried by the Chief Police Magistrate.  Also provides for offences under the Traffic Act which are not triable in the Supreme Court and which do not carry a sentence of imprisonment to provide for pleas of guilty in the absence of the defendant.

Magistrates’ Courts (Amendment) Act 1992 increases the value of goods to $1000 (from $100) where a magistrate has jurisdiction to hear a civil action for unlawful detention of goods.

Magistrates’ Courts (Amendment) Act 1995 provides that where, in any district, there is no resident magistrate, the Government Representative for that district may sign any summons.

Section 3
It shall be lawful for the Prime Minister with the consent of the Cabinet to appoint a magistrate for each of the following districts and with the like consent to transfer any magistrate from one district to another –

(a) Tongatapu and ‘Eua;

(b) The Ha’apai group including Nomuka;

(c) The Vava’u group;

(d) Niuafo’ou;

(e) Niuatoputapu.

Section 8
Every Magistrate shall have jurisdiction [general powers and jurisdiction]

Section 11
Subject to section 35, every magistrate shall have jurisdiction to hear and determiner all criminal cases in which the punishment provided by law does not exceed $500 [now $1000] or 2 [now 3] years imprisonment and also all criminal cases including proceedings for the recovery of fines penalties and forfeitures which the magistrate is by any law expressly empowered to hear and determine. 

Section15
Every summons shall be for one offence only but a complainant may bring more than one charge against the same defendant at the same time by taking out a separate summons in respect of each such charge and the magistrate may where he considers it expedient deal with such summonses either together or separately.

Section 20
Both the complainant and the defendant shall be entitled to conduct their cases in person or by a licensed lawyer [now law practitioner].

Section 51 
Where a magistrate is satisfied by affidavit sworn before him that there is reasonable ground for believing that any property upon or in respect of which any offence has been committed is in any house or premises he may issue a warrant in Form 6 in the Schedule hereto authorizing any police officer named therein to enter and search such house or premises and if such property or any part thereof or any stolen property whether or not shown on this warrant be found in such house or premises may bring the same and the person or persons in whose possession such house or premises may be or any person therein who is reasonably suspected of being aware of such property being therein before the magistrate issuing the warrant.

Section 53
Every warrant of distress shall be in Form 11 in the Schedule hereto and shall be signed and sealed by the magistrate issuing it.  The warrant of distress when signed and sealed by the magistrate shall be delivered by the clerk to a police officer [now bailiff: 1991 amendment] for execution.  [This section and others were purportedly amended again by Magistrates’ Courts (Amendment)  Act 2000]

Section 54
Execution of distress warrants (amended by Magistrates’ Courts (Amendment) Act 1991.  Bailiffs replaced police officers and new method of execution of warrants after  Bailiffs Act 2000.)

Section 59 Every magistrate shall have jurisdiction to hear and decide civil actions where either the plaintiff or the defendant resides in his district, provided that the amount claimed in any such action whether as debt, balance of account, or damages, or the value of the thing claimed does not exceed $500 (Amended by Act 29 of 1978).

      
Subject to the above, civil actions where the amount claimed whether as debt, balance of account, or damages, or the value of the thing claimed does not exceed $1000 [now $1500] , shall be tried by the Chief Police Magistrate. (Added by Act 19 of 1942 and Amended by Act 29 of 1978).

Section 64
Both the plaintiff and the defendant shall be entitled to conduct their case in person or by a licensed lawyer.

Section 74
In every civil case and in every criminal case triable summarily any party shall have a right of appeal to the Supreme Court from the judgment, sentence or order of a magistrate.

The Magistrate’s Courts (Amendment) Bill 2005 was approved by Cabinet on 17 August 2004.  It will abolish the Chief Police Magistrate’s Court, and increase the civil and criminal jurisdiction of the Magistrate’s Courts.

The criminal jurisdiction will be -

· Criminal cases in which the maximum punishment provided by law does not exceed $5000 or 3 years imprisonment

· Criminal cases which the court has determined under s. 35 of the Magistrate’s Courts Act to hear summarily

· Any other criminal cases which the court is by law empowered to hear and determine.

The civil jurisdiction will be increased to $10000.

The Bill also provides for evidence on an application for a warrant to be by other forms of sworn evidence in addition to affidavit evidence.

In civil cases, service of documents will be possible to be effected by personal service by a person over 18.  It will be possible to serve documents on a Company at the address of its registered office.

A new section 73A will empower the Chief Magistrate to request from the Supreme Court a ruling on a question that has arisen in proceedings in the Magistrate’s Court.

The Court will be closed for hearing of a charge against a person under the age of 16.

EVIDENCE ACT (CAP. 15)

Evidence (Amendment) Act 1992 – in s. 108 (2) substitute Court for word Judge.

Evidence (Amendment) Act 2003 – provides that nothing in the rules of evidence shall apply to deny the admissibility of an electronic record in evidence on the ground that it is an electronic record.  The person seeking to introduce an electronic record in any legal proceeding has the burden of proving its authenticity by evidence capable of supporting a finding that the electronic record is what the person claims it to be.  If a printout of the electronic record has been consistently or manifestly acted or relied on, the printout is the record for the purposes of the best evidence rule.







