











Implications
Current pre-shipment consumption would continue at baseline level.

Option 4: Leave exemption in place, but interpret ‘phytosanitary’
following the IPPC definition that includes only those uses
which apply to ‘regulated non-quarantine pests (that affecting
plants for planting)’

This would mean that the current definitions would remain, with the addition
of the IPPC definition for ‘phytosanitary measures’.

Implications
Asfor 1.2, 1.4, 1.5, 1.6 and 2.1 above, but in addition:

4.1 All other current pre-shipment uses to control pests that do not affect
plants for planting would no longer be exempt. This would exclude
almost all current exemptions, notably disinfestation of grain, cocoa,
dried fruit and nuts and treatment of empty shipholds.

Option 5: Leave exemption in place with current definitions, but
interpret ‘phytosanitary’ in the SPS definition to include all
uses related to injurious pests.

This would mean that the current definition would remain, with the addition of
the SPS definition for ‘phytosanitary measures’.

Implications

5.1 Would include all injurious pests that apply to plants, animals and
human health.

5.2  May broaden the interpretation of the current definition to include all
treatments applied directly preceding export, whether in response to
official or contractual requirements alike, thereby increasing
consumption under the exemption.

Option 6: Change existing definition or add an Explanatory Note

One option would be to replace ‘phytosanitary and sanitary’ with the word
‘official’; and ‘within 14 days of export’ and add ‘stored product authority’.
The definition would then read:

‘Pre-shipment applications are those applied within 14 days directly preceding
and in relation to export to meet the official requirements of the importing
country or existing official requirements of the exporting country. Official
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requirements are those which are performed by, or authorised by, a national
plant, animal, environmental, health or stored product authority.’

Implications

6.1 No change to existing Protocol interpretation of pre-shipment, ie., it
allows the 1994 interpretation to remain, consistent with 1998 TEAP
explanatory notes 3 & 5 above.

6.2  Greater clarity for Parties.

April 1999 TEAP Report 79




MONTREAL PROTOCOL
ON SUBSTANCES THAT DEPLETE

THE OZONE LAYER

(<\
PL

(e
\A 7

—~=
UNEP

2002 REPORT OF THE

METHYL BROMIDE
TECHNICAL OPTIONS COMMITTEE

2002 Assessment



¢ Australian Quarantine and Inspection Service (AQIS)
(http://www.affa.gov.au);

e Major changes to AQIS import conditions (ICON database) for AQIS
(http://www.aqis.gov.au/icon32/asp/ex_alertscontent.asp)

e United States Department of Agriculture (USDA) Animal and Plant Health
and Inspection Service (APHIS) (http://www.aphis.usda.gov/ppq)

e Food quality and safety (http://www.fao.org/es/ESN/index_en.stm)

e Codex Alimentarius (http://www.codexalimentarius.net/)

e Animal Health OIE (http://www.oie.int/)

e FAO Animal Health (http://apps3.fao.org/vs/index.htm)

e North American Plant Protection Organisation (http://www.nappo.org)

e New Zealand Ministry of Agriculture Biosecurity Authority
(http://202.78.129.207/biosecurity)

e APHIS Part 319: Foreign Quarantine Notices that shows conditions under
which products can be imported into the USA
(http://www.access.gpo.gov/nara/cfr/waisidx_01/7¢fr319_01.html)

The equivalent European document to the “USDA-APHIS Treatment Manual” is
contained within legislation (EC) 2000/29 and (EC) 2000/36 that contains the special
requirements that must be implemented by all Member States to control pests and
pathogens on plants, plant products and other objects that move into and within the
Member States (Anon 2000a).

The IPPC in December 2002 will consider opportunities to minimise the use of MB
and ways to avoid disruption to trade in the event of further restrictions being placed
on the use of this fumigant (Dr Stephen Ogden, Director Market Access Solutionz,
pers. comm., November 2002 ). This follows technical consultations among Regional
Plant Protection Organisations on the prospects of reduced access to MB for
quarantine fumigation (Anon 2001c). The Interim Commission of the IPPC has
adopted 17 International Standards for Phytosanitary Measures which endeavour to
harmonise international phytosanitary practices e.g., risk analysis and risk
management and non-compliance feedback. The implementation of practices
consistent with these standards should result in a reduction of the QPS applications of
MB. Some Parties have already capped the amount of MB that can be used for QPS
purposes ¢.g., the European Regulation EC2037/00 that has been implemented in 15
countries. Other Parties may consider similar restrictions on the use of MB for QPS
uses, though the timeframe for implementation of this restriction is unknown.

7.3 Definitions of Quarantine and Pre-shipment

In general, MB used in quarantine treatments targets quarantine pests, which are
carefully defined by regulatory authorities. The treatment is officially authorised by
the competent authority and not a commercial organisation and can be carried out

before shipment or on arrival. In contrast, pre-shipment treatments are always carried
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out within 21 days of shipment and target non-quarantine pests. Pre-shipment
treatments must also be authorised by the relevant authority and not a commercial
organisation. The Montreal Protocol definitions of Q and PS together with an
explanation of their derivations and intent follow in the following sections.

7.3.1 Definition of quarantine

Decision VII/5 of the Montreal Protocol in 1995 defined a guarantine application as a
treatment applied to prevent the introduction, establishment and/or spread of a
quarantine pest (including disease), or to ensure its official control. A quarantine pest
is defined as a pest of potential importance to the area endangered and not vet present
there, or present but not widely distributed and being officially controlled. Official
_control is that performed by, or authorised by, a national plant, animal, environmental
protection or health authority.

The use of MB in a quarantine treatment can only be for pests that are officially
recognised as quarantine pests. The Protocol definition of ‘quarantine’ is broader
than the use of this term in other international plant protection conventions and
treaties. However, this was regarded by the Parties as appropriate as MB is currently
being used for some pest control practices such as rat control where there is a risk to
human health. Human health aspects are not specifically considered in the definition
of plant quarantine in other treaties and conventions. '

There has been considerable discussion by the Parties on the scope of the QPS
exemption. For quarantine treatments, the Parties decided to:

 Base the exemption on a narrow FAO 1994 definition of a quarantine pest, but
to delete ‘economic’ from °...economic importance...’ in the definition as
there were more than just ‘economic’ reasons when considering ‘importance’;

¢ Restrict the exemption under quarantine to treatments carried out by
government plant, health, animal, or environmental authorities; and

¢ Include quarantine treatments for commodities moved interstate or region
within the one country.

The WTO Agreement on the Application of Sanitary and Phytosanitary Measures (the
SPS Agreement) defines the basic rights and obligations of Parties with regard to the
use of measures applied to protect human, animal or plant life or health, including
procedures to test, diagnose, isolate, control or eradicate diseases and pests. This
Agreement encourages Parties to base their national SPS measures on relevant
international standards, guidelines and recommendations. Risk assessment provides
the basis for measures applied in the absence of international standards.

In assessing pest risks, WTO Members are required to take into account available
scientific evidence; relevant processes and production methods; relevant inspection,
sampling and testing methods; prevalence of specific diseases and pests; existence of
disease/pest free areas or areas of low pest prevalence; relevant ecological and
environmental conditions; and quarantine or other treatment.

The Secretariat of the Food and Agricultural Organisation (FAO, IPPC), in co-
operation with regional organisations operating within the framework of the IPPC, is
responsible for developing international standards, guidelines and recommendations
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treatment at 0°C (+ 0.5°C) followed by MB fumigation at a low rate of 12 g m™ for 2
hours at 15°C for control of fifth instar diapause larvae of peach fruit moth potentially
infesting apples for export to the USA was more effective than MB fumigation alone
(Kawakami et al., 1994). A combination of vapour heat followed by cold storage is
used to kill oriental fruit flies on litchi imported by Japan from Taiwan (Anon, 1980) and
China (Anon, 1994a).

Inspection combined with a heat treatment is an accepted treatment for litchi exported
from Hawaii to the mainland USA. Litchis must be thoroughly examined in the pack
house and found free of Cryptophlebia spp. and other plant pests. Fruit must be
submerged at least four inches below the surface of the water that must be kept at
45.5°C and above for 20 minutes (USDA, 2007). Hydro-cooling subsequently is
recommended after treatment to avoid fruit damage.

The rarity of approved combination treatments compared with single treatment
applications is probably due to extensive technical documentation required to
demonstrate treatment efficacy for regulatory agencies.

9.4.6. Alternatives for soils for production of certified propagation material

__Methyl bromide is used in several countrigs for some treatments of soil on which
propagation material 1s grown. The treatments are for the production of certified high

health Stock, such as strawberry runners, tree seedlings and nursery material. In nearly
all non-Article 5 countries in 2006 that applied for an exemption from phaseout for
methyl bromide for this purpose, the consumption was permitted under a Critical Use
Exemption, on the basis that there are currently no technically and economically
feasible alternatives for the use, following Decision IX/6. These countries determined
that it is appropriate to use the CUN process for methyl bromide to be used for
production of strawberry runners and some other propagation stock. In one country,
USA, a proportion of the methyl bromide used for production of propagation material
is allocated to QPS use.

Target pests for this QPS use include a range of pest nematodes and pathogenic fungi.

These pests and diseases, if allowed to remain unchecked, may have severe effects on
the productivity and growth of the propagation material when it is grown out.

. Government and industry certification schemes for propagation material aim to reduce
the level of pathogen or disease tolerance to a very low level (often < 1%). This has a
major influence on reduction of disease when the propagation material is planted out
in production fields. Plants show either no disease or very low levels of disease.
Fruiting strawberry plants from runners from untreated soils typically produce 70% or
less fruit compared with runners produced on land fumigated with methyl bromide.

Three key points to consider in these cases are:

1. Does MB reduce pathogen levels or eradicate pathogens (especially notifiable
quarantine pests) to a reasonable depth in soil after treatment and does this
prevent disease?

2. Can MB fumigation treatments 4 to 6 months before harvest of propagative
material guarantee disease free status of plant material?
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ANNEX V. - U.S. Quarantine Regulations for “Plants for Planting”

United States Department of Agriculture (USDA)

Animal and Plant Health Inspection Service (APHIS)

Title 7 — Agriculture
Part 305.2 — Treatments

(n) Plants, bulbs, corms, tubers, rhizomes, and roots. The treatment schedules for which

administration instructions are not provided are in 8305.6 for methyl bromide (MB) fumigation, 8305.10
for combination (COM), and §305.42(c) for miscellaneous (Misc.).

Plant material

Pest

Anchusa, Astilbe, Clematis, Dicentra, Gardenia, |Lesion nematodes (

Helleborus, Hibiscus, Kniphofia, Primula

Acalypha

Aconitum

Allium, Amaryllis, and bulbs

Amaryllis

Aquatic plants

Armoracea (horseradish roots), bulbs (not
specifically provided for)

Astilbe, Bletilla hyacinthina, Cimicifuga,
Epimedium pinnatum, Hosta, Paeonia

Astilbe roots

Azalea

Pratylenchus spp.)
Pratylenchus spp

Aphelenchoides fragariae
Spp

Treatment schedule

T553-2: Hot water dip at
118 °F for 30 minutes.

T570-1: Hot water dip at
110 °F for 50 minutes.

T570-2: Hot water dip at
110 °F for 50 minutes.

T552-1: Presoak bulbs in

Bulb nematodes: Ditylenchus |water at 75 °F for 2

dipsaci, D. destructor

Ditylenchus destructor

Snails of the families:
Ampullariidae, Bulinidae,
Lymnaeidae, Planorbidae,
Viviparidae

Globodera rostochiensis and

G. pallida

Aphelenchoides besseyi

Brachyrhinus larvae

Chrysomyxa spp

hours, then at 110-111
°F for 4 hours.

T565-1: Hot water dip at
110 °F for 4 hours
immediately after
digging.

T201-q: Hot water
treatment at 112 °F for
10 minutes. ( Elodea,
Danes, and Cabomba
caroliniana plants not
tolerant to this
treatment.)

T553-3: Hot water dip at
118 °F for 30 minutes.

T564-1: Presoak in water
at 68 °F for 1 hour
followed by hot water
soak at 110 °F for 1 hour.
Then dip in cold water
and let dry.

MB T202-b.

T501-1: Remove
infested parts and treat
all plants of same species
in shipment with 4-4-50



Azalea hybrid

Banana roots

Begonia

Bletilla hyacinthina

Bromeliads

Cacti and other succulents

Calla (rhizomes)

Camellia (light infestation)

Christmas tree

Chrysomyxa spp

External feeders

Aphelenchoides fragariae

Aphelenchoides fragariae

External feeders

Internal feeders such as
borers and miners

Phyllosticta bromeliae Uredo

Spp

External feeders (other than

soft scales) infesting
collected dormant and
nondormant plant material

Borers and soft scales

Meloidogyne spp

Cylindrosporium camelliae

Phoma chrysanthemi

Bordeaux dip or spray.

T501-2: Remove
infested parts and treat
all plants of same species
in shipment with 4-4-50
Bordeaux dip or spray; or
T505-1-1: Treat with
mancozeb or other
approved fungicide of
equal effectiveness
according to the label.

T202—c: Pretreatment at
110 °F for 30 minutes.
Then, hot water dip at
120 °F for 60 minutes.

T559-1: Dip in hot water
at 118 °F for 5 minutes.

T553-4: Dip in hot water
at 118 °F for 30 minutes.

MB T201-e-1.
MB T201-e-2.

T507-1: Remove
infested leaves and treat
all plants of same species
in shipment with Captan
following label
directions.

MB T201-f-1.

MB T201-f-2.

T556-1: Dip in hot water
at 122 °F for 30 minutes.

Light infestation: T509-
1-1: Remove infested
leaves and dip or spray
plant with 4-4-50
Bordeaux. Dry quickly
and thoroughly. Heavy
infestation: An inspector
will refuse entry.

T501-5: Remove
infested parts and treat
all plants of same species
in shipment with 4-4-50



Chrysanthemum

Chrysanthemum rooted and unrooted cuttings

Chrysanthemum (not including Pyrethrum)

Commodities infested with

Convallaria

Crocus

Cycads (except Dioon edule )
Deciduous woody plants (dormant)

Phoma chrysanthemi

Aphids
External feeders

Leafminers, aphids, mites,
etc. ( Chrysanthemum spp.
from Dominican Republic

and Colombia when infested
with Agromyzid leafminers
requires no treatment unless

destined to Florida.)

Meloidogyne spp. and
Pratylenchus spp

Slugs of the families

Agriolimacidae, Arionidae,

Limacidae, Milacidae,
Philomycidae,

Veronicellidae, including the

following genera:

Agriolimax, Arion, Colosius,
Deroceras, Diplosolenodese,

Leidyula, Limax,
Meghimatium, Milax,

Pallifera, Pseudoveronicella,

Sarasinula, Semperula,
Vaginulus, Veronicella

Globodera rostochiensis and

G. pallida

Aphelenchoides subtenuis,
Ditylenchus destructor

External feeders
External feeders
Gypsy moth egg masses

Bordeaux dip or spray.

T501-4: Remove
infested parts and treat
all plants of same species
in shipment with 4-4-50
Bordeaux dip or spray.

MB T201-g-1.
COM T201-g-2.

T201-g-3: Dip in hot
water at 110-111 °F for
20 minutes.

T557-1: Dip in hot water
at 118 °F for 25 minutes.

MB T201-I.

T551-1: Keep the pips
frozen until time for
treatment. Then thaw
enough to separate
bundles just before
treatment begins.
Without preliminary
warmup, immerse in hot
water at 118 °F for 30
minutes.

T565-2: Hot water at
110 °F for 4 hours
immediately after

digging.

MB T201-h-1.
MB T201-a-1.
MB T313-a or MB



Deciduous woody plants (dormant), root
cuttings, scion wood cuttings, and nonfoliated
citrus whitefly host: Acer, Berberis, Fraxinus,
Philadelphus, Rosa, Spiraea, Syringa

Dioon edule

Dieffenbachia, Dracaena, Philodendron (plants
and cuttings)

Evergreens ( Azalea, Berberis, Camellia,
Cedrus, Cupressus, llex, Juniperus, Photinia,
Podocarpus, Thuja, and Taxus )

Exceptions:
Araucaria
Azalea indica
Cycads
Hosts
Daphne
Lavandula
Osmanthus americanus
Pinus (Canada to certain States)
Peanuts

Foliated host plants of Dialeurodes citri ,
excluding Osmanthus americanus

Fragaria (strawberry)

Garlic (see 8319.37-6(c))

Gentiana

Gladiolus

Mealybugs

Borers, Citrus whitefly hosts

External feeders
External feeders

Internal feeders

External feeders

External feeders
External feeders
External feeders
Dialeurodes citri
External feeders
External feeders
External feeders

Gypsy moth egg masses

Dialeurodes citri
Aphelenchoides fragariae

Pratylenchus spp.

Brachycerus spp. and
Dyspessa ulula

Septoria gentianae

Taeniothrips simplex

Ditylenchus destructor

T313-b.
MB T305—c.

MB T201-a-2 or MB
T201-k-1.

MB T201-h-2.
MB T201-i-1.
MB T201-i-2.

MB T201-b-1.

MB T201-c-1.
MB T201-c-2.
MB T201-I.

MB T201-k-1.
MB T201-c-1.
Misc. T201—p-1.
COM T201-p-2.
MB T201-j.

MB T313-a.

MB T201-k-1.

T569-1: Hot water at
121 °F for 7 minutes.

T558-1: Dip in hot water
at 127 °F for 2 minutes.

MB T202-j.

T507-2: Remove
infested leaves and treat
all plants of same species
in shipment with Captan
following label
directions.

MB T202—e-1 or MB
202—e-2.

T565-3: Hot water at
110 °F for 4 hours
immediately after

digging.



Greenhouse-grown plants, herbaceous plants
and cuttings, greenwood cuttings of woody
plants

Exceptions :
Bromeliads
Cacti and other succulents
Chrysanthemum
Cycads
Cyclamen

Dieffenbachia , Dracaena , and
Philodendron

Kalanchoe synsepala

Lavandula

Orchids

Osmanthus americanus
Pelargonium

Sedum adolphi

Plants infested with

Plants infested with

Horseradish roots from the countries of
Armenia, Azerbaijan, Belarus, Bosnia,
Herzegovina, Croatia, Czech Republic, Estonia,
Georgia, Germany, Hungary, Italy, Kazakhstan,
Kyrgyzstan, Latvia, Lithuania, Macedonia,
Moldova, Poland, Russia, Serbia and
Montenegro, Slovakia, Slovenia, Tajikistan,
Turkmenistan, Ukraine, and Uzbekistan

Host plants of Aleurocanthus woglumi

Host plants of Omalonyx unguis and Succinea

External feeders, leafminers,

thrips

Borers and soft scales

External feeders
External feeders
External feeders
External feeders
Mites

External feeders

Quarantine pests, excluding

scale insects

Quarantine pests
Dialeurodes citri
Quarantine pests
Quarantine pests
Quarantine pests

Succinea horticola

Veronicella or other slugs

External feeders

Aleurocanthus woglumi

Omalonyx unguis and
Succinea spp. (snails)

MB T201-c-1.

MB T201-c-2.

MB T201-e-3-1.
MB T201j.

MB T201-g-1.
MB T201-1.

MB T201-a-2.

MB T201-i-1.

Misc. T201—p-1.

COM T201-p-2.

MB T201-k-2.

Misc. T201—p-1.

Misc. T201—p-1.

Misc. T201—p-1.
T201-0-1: Use a high-
pressure water spray on
the foliage to flush snails
from the plants. The run-
off drain must be
screened to catch snails

before drainage into the
sewer system.

MB T201-1.

MB T202-f.

MB T201-n.

T201-0-1: Use a high-
pressure water spray on
the foliage to flush snails
from the plants. The run-
off drain must be
screened to catch snails
before drainage into the
sewer system; or T201-



Humulus

Hyacinthus (bulbs), Iris (bulbs and rhizomes),
Tigridia

Lilium (bulbs)

Lily bulbs packed in subsoil
Lycoris

Muscari, Ornithogalum, Polianthes (tuberose)

Narcissus

Nonfoliated host plants of Dialeurodes citri,
excluding Osmanthus americanus

Heterodera humuli

Ditylenchus dipsaci and D.

destructor

Aphelenchoides fragariae

Internal feeders
Taeniothrips eucharii

Ditylenchus dipsaci

Steneotarsonemus laticeps

Ditylenchus dipsaci

Dialeurodes citri

0-2: Dip plants with
solution prepared by
adding 3 level
tablespoons of 25 percent
Malathion wettable
powder and 6 level
teaspoons of 50 percent
carbaryl wettable powder
per gallon of water with a
sticker-spreader
formulation.

T553-5: Hot water at
118 °F for 30 minutes.

T554-1-1: Presoak in
water at 70-80 °F for 2.5
hours followed by hot
water immersion at 110-
111 °F for 1 hour; or
T554-1-2: Hot water
immersion at 110-111 °F
for 3 hours with no
presoaking.

T566-3: Completely
submerge in hot water at
102 °F.

MB T202—g.
MB T202-h.

T567-1: Dip in hot water
at 113 °F for 4 hours.

MB T202-i-1; or MB
T202-i-2; or T202-i-3:
Hot water at 110-111 °F
for 1 hour after bulbs
reach 110 °F pulp
temperature. Apply hot
water within 1 month
after normal harvest as
injury to flower bud may
occur.

T555-1: Presoak in water
at 70-80 °F for 2 hours;
then at 110-111 °F until
all bulbs reach that
temperature and hold for
4 hours.

MB T201-k-2.



Orchids

Orchids, plants and cuttings (see MB T305-c for
mealybugs)

Orchids, plants and cuttings

Orchids to Florida

Oryza (paddy rice)

Ascochyta spp

Cercospora spp

Hemileia spp., Leptosphaeria

spp., Mycosphaerella spp.,

Ophiodothella orchidearum,

Phomopsis orchidophilia,
Phyllachora spp.,
Phyllosticta spp.,
Sphenospora spp.,
Sphaerodothis spp., Uredo
spp. (except U. scabies )

External feeders (other than

soft scales)

External feeders (other than

soft scales) infesting
greenhouse grown plant
material

Borers, cattleya fly,
Mordellistena spp., soft
scales, Vinsonia spp

Cecidomyid galls

Leaf miner, Eurytoma spp.
infesting Rhynchostylis

Rusts

Aphelenchoides fragariae

T513-1: Defoliate if leaf-
borne only; inspector will
refuse entry if pseudo-
bulbs infested.

T501-3: Remove
infested parts and treat
all plants of same species
in shipment with 4-4-50
Bordeaux dip or spray.

Light infestation: T509-
2-1: Remove infested
leaves and treat plant
with 4-4-50 Bordeaux
dip or spray. Dry quickly
and thoroughly. Heavy
infestation: An inspector
will refuse entry.

MB T201-d-1.

MB T201-d-2.

MB T201-d-3.

T201-d-4:Excise all
galls.

T201-d-5: Hot water dip
at 118 °F for 1/2 hour
followed by a cool water
bath.

T508-1: An inspector
will refuse entry of all
infested plants and all
other plants of the same
species or variety in the
shipment. Other orchid
species in the shipment
that may have become
contaminated must be
treated with Captan.
Repackage treated
orchids in clean shipping
containers.

T559-2: Dip in hot water
at 132.8 °F for 15



Pineapple slips

Pines ( Pinus spp.) from Canada and destined to
California, Idaho, Oregon, or Utah.
Precautionary treatment for pine trees and twigs
and branches of all Pinus spp., except that
Christmas trees and other pine decorative
materials are exempt from treatment from
November 1-December 31

Plant cuttings:
Scion wood

Greenwood cuttings of woody plants
and herbaceous plant cuttings

Root cuttings

Exceptions to plant cuttings:

Avocado
Chrysanthemum
Dieffenbachia
Dracaena
Lavandula
Orchids
Philodendron

Plant material not tolerant to fumigation

Rhododendron

Rosa (except multiflora)

Selaginella

Senecio (Lingularis)

Various

Rhyacionia buoliana

External feeders

External feeders

External feeders

External feeders
External feeders
External feeders
External feeders
External feeders
External feeders
External feeders
Actionable pests

Chrysomyxa spp.

Meloidogyne spp.

External feeders

Internal feeders

Aphelenchoides fragariae

minutes.

MB T201-e-3-1 or MB
T201-e-3-2.

MB T201-j.

MB T201-m-1.
MB T201-m-2.

MB T201-m- or MB
T201-m-4.

COM T201-p-L1.
MB T201-g-1.
MB T201-i-1.
MB T201-i-2.
COM T201-p-L1.
MB T201-k-2.
MB T201-i-1.
COM T201~p-1.

T501-6: Remove
infested parts and treat
all plants of same species
in shipment with 4-4-50
Bordeaux dip or spray; or
T505-2-1: Treat with
mancozeb or other
approved fungicide of
equal effectiveness
according to the label
instructions.

T560-1: Dip in hot water
at 123 °F for 10 minutes.

MB T202—a-1 or MB
T202—a-2.

MB T202—a-3.
T568-1: Treat with hot

water at 110 °F for 1
hour.



Scilla

Solanum (potato tubers)

Various plant commodities

Yams and sweet potatoes

Ditylenchus dipsaci

Globodera rostochiensis, G.
pallida

Meloidogyne spp.

T565—4: Hot water at
110 °F for 4 hours
immediately after
digging.

T565-5: Hot water at
110 °F for 4 hours
immediately after
digging.

T553-1: Hot water at
118 °F for 30 minutes.

MB T202-d.



Annex V. — Examples of Official Controls for Quarantine Pests by the National
Government and State Governments

The following National-level and State-level official controls of plant pests, and the exaples of
quarantine programs, quarantine provisions and treatment controls for these pest problems are
illustrative of the way the National-level and State-level controls sometimes overlap and
sometimes are independent. The list of below is also illustrative of the official controls of
quarantine pests that are related to propagation material (nursery stock) for a variety of
agricultural commodities. The list of quarantine pests are illustrative and do not represent the
full extent of quarantine controls at the National- or State-level.

1. Golden Nematode Quarantine
a. National-level Official Control — USDA / APHIS
i. USDA / APHIS homepage on Golden Nematode, including risk

assessment, regulations, regulated articles, quarantine map, etc.
http://www.aphis.usda.gov/plant_health/plant_pest_info/nematode/index.s
html

ii. USDA / APHIS quarantine regulations for golden nematode regulated
articles

iii. USDA / APHIS Golden Nematode Quarantine Program Manual
http://www.aphis.usda.gov/import_export/plants/manuals/domestic/downl

oads/gnpm.pdf

2. Nematode Quarantine Programs
a. State-level Official Control
i. California (example)

Many nematology related state [quarantine] programs are still in operation to date,
including the External Quarantine Burrowing Nematode and Reniform Nematode
program, the Nursery Nematode Control program, Nursery Stock Certification program,
Seed Garlic and Strawberry Phytosanitary Certification program, and the Quarantine
Phytosanitary Certification program for export trade California grown commodities.
Many of these programs have increased volumetrically over the decade largely due to
increased human populations and migration to California. As a result there have been
increases in quantities, quality and types of plant quarantine shipments with their
associated parasites entering California, as well as increased demands for clean nursery
stock and other plant commodities for local, national and international commerce.

3. Pine Shoot Beetle
a. National-level Official Control — USDA / APHIS
i. USDA / APHIS homepage on Pine Shoot Beetle, including risk
assessment, regulations, management guides, etc.
http://www.aphis.usda.gov/plant_health/plant_pest_info/psb/index.shtml




ii. USDA / APHIS quarantine regulations for pine shoot beetle
http://www.aphis.usda.gov/plant_health/plant_pest info/psb/downloads/ps
bcfr09.txt (see below)

b. State-level Official Control
I. Vermont (example)
http://www.vermontagriculture.com/ARMES/plantindustry/documents/Pin
eShootBeetleQuarantine.pdf

ii. Pennsylvania (example)

http://www.pabulletin.com/secure/data/vol32/32-35/1522.html

USDA / APHIS Quarantine Regulation on Pine Shoot Beetle

[Code of Federal Regulations] [Title 7, Volume 5] [Revised as of January 1, 2009] [CITE:
7CFR301] [Page 43-52]

TITLE 7--AGRICULTURE

CHAPTER I11--ANIMAL AND PLANT HEALTH INSPECTION SERVICE, DEPARTMENT
OF AGRICULTURE

PART 301_DOMESTIC QUARANTINE NOTICES--Table of Contents
Subpart_Pine Shoot Beetle

Source: 57 FR 54496, Nov. 19, 1992, unless otherwise noted.

Sec. 301.50 Restrictions on interstate movement of regulated articles.

Regulated articles may be moved interstate from any quarantined area only in accordance with
this subpart.\1\

\1\ Any properly identified inspector is authorized to stop and inspect persons and means of
conveyance; and to seize, quarantine, treat, apply other remedial measures to, destroy, or
otherwise dispose of regulated articles as provided in sections 414, 421, and 434 of the Plant
Protection Act (7 U.S.C. 7714, 7731, and 7754).

Sec. 301.50-1 Definitions.

Administrator. The Administrator, Animal and Plant Health Inspection Service, or any
individual authorized to act for the Administrator.

Animal and Plant Health Inspection Service (APHIS). The Animal and Plant Health
Inspection Service of the United States Department of Agriculture.

Certificate. A document in which an inspector, or person operating under a compliance
agreement, affirms that a specified regulated article is free of pine shoot beetle and may be
moved interstate to any destination.



Compliance agreement. A written agreement between APHIS and a person engaged in
growing, handling, or moving regulated articles, in which the person agrees to comply with the
provisions of this subpart.

Infestation. The presence of the pine shoot beetle or the existence of circumstances that make
it reasonable to believe that the pine shoot beetle is present.

Inspector. Any employee of the Animal and Plant Health Inspection Service, or other
individual, authorized by the Administrator to enforce this subpart.

Interstate. From any State into or through any other State.

Limited permit (permit). A document in which an inspector, or person operating under a
compliance agreement, affirms that the regulated article identified on the document is eligible for
interstate movement in accordance with Sec. 301.50-5(b) of this subpart only to a specified
destination and only in accordance with specified conditions.

Moved (Move, Movement). Shipped, offered for shipment, received for transportation,
transported, carried, or allowed to be moved, shipped, transported, or carried.

Person. Any association, company, corporation, firm, individual, joint stock company,
partnership, society, or other entity.

Pine bark products. Pieces of pine bark including bark chips, bark nuggets, bark mulch and
bark compost.

Pine nursery stock. All Pinus spp. woody plants, shrubs, and rooted trees, including dug
(balled and burlaped) Christmas trees, and ornamental pine, such as bonsai.

Pine shoot beetle. The insect known as pine shoot beetle, Tomicus piniperda (Linnaeus), in
any stage of development.

Quarantined area. Any State, or any portion of a State, listed in Sec. 301.50-3(c) of this
subpart or otherwise designated as a quarantined area in accordance with Sec. 301.50-3(b) of
this subpart.

Regulated article. Any article listed in Sec. 301.50-2 (a) or (b) of this subpart or otherwise
designated as a regulated article in accordance with Sec. 301.50-2(c) of this subpart.

State. The District of Columbia, Puerto Rico, the Northern Mariana Islands, or any State,
territory, or possession of the United States.

Sec. 301.50-2 Regulated articles.

The following are regulated articles:

(@) Pine products (Pinus spp.), as follows: Bark products; Christmas trees; logs with bark
attached; lumber with bark attached; nursery stock; raw pine materials for pine wreaths and
garlands; and stumps.

(b) Any article, product, or means of conveyance not covered by paragraph (a) of this section,
that presents a risk of spread of the pine shoot beetle and that an inspector notifies the person in
possession of it is subject to the restrictions of this subpart.

Sec. 301.50-3 Quarantined areas.

(a) Except as otherwise provided in paragraph (b) of this section, the Administrator will list as
a quarantined area, in paragraph (c) of this section, each State, or each portion of a State, in
which the pine shoot beetle has been found by an inspector, in which the Administrator has
reason to believe that the pine shoot beetle is present, or that the Administrator considers



necessary to regulate because of its inseparability for quarantine enforcement purposes from
localities in which the pine shoot beetle has been found. Less than an entire State will be
designated as a quarantined area only if the Administrator determines that:

(1) The State has adopted and is enforcing a quarantine and regulations that impose
restrictions on the intrastate movement of the regulated articles that are equivalent to those
imposed by this subpart on the interstate movement of these articles; and

(2) The designation of less than the entire State as a regulated area will otherwise be adequate
to prevent the artificial interstate spread of the pine shoot beetle.

(b) The Administrator or an inspector may temporarily designate any nonquarantined area in a
State as a quarantined area in accordance with the criteria specified in paragraph (a) of this
section. The Administrator will give a copy of this regulation along with a written notice of this
temporary designation to the owner or person in possession of the nonquarantined area;
thereafter, the interstate movement of any regulated article from an area temporarily designated
as a quarantined area is subject to this subpart.

As soon as practicable, this area will be added to the list in paragraph

(c) of this section, or the designation will be terminated by the Administrator or an inspector. The
owner or person in possession of an area for which designation is terminated will be given notice
of the termination as soon as practicable.

(c) The areas described below are designated as quarantined areas:

Connecticut
The entire State.

Ilinois
Boone County. The entire county.
Bureau County. The entire county.
Carroll County. The entire county.
Champaign County. The entire county.
Christian County. The entire county.
Clark County. The entire county.
Coles County. The entire county.
Cook County. The entire county.
De Kalb County. The entire county.
De Witt County. The entire county.
Douglas County. The entire county.
Du Page County. The entire county.
Edgar County. The entire county.
Ford County. The entire county.
Grundy County. The entire county.
Henry County. The entire county.
Iroquois County. The entire county.
Jo Daviess County. The entire county.
Kane County. The entire county.
Kankakee County. The entire county.
Kendall County. The entire county.
La Salle County. The entire county.



Lake County. The entire county.

Lee County. The entire county.
Livingston County. The entire county.
Macon County. The entire county.
Marshall County. The entire county.
Mason County. The entire county.
McHenry County. The entire county.
McLean County. The entire county.
Moultrie County. The entire county.
Ogle County. The entire county.
Peoria County. The entire county.
Piatt County. The entire county.
Putnam County. The entire county.
Shelby County. The entire county.
Stark County. The entire county.
Stephenson County. The entire county.
Tazewell County. The entire county.
Vermilion County. The entire county.
Whiteside County. The entire county.
Will County. The entire county.
Winnebago County. The entire county.
Woodford County. The entire county.

Indiana
Adams County. The entire county.
Allen County. The entire county.
Bartholomew County. The entire county.
Benton County. The entire county.
Blackford County. The entire county.
Boone County. The entire county.
Brown County. The entire county.
Carroll County. The entire county.
Cass County. The entire county.
Clinton County. The entire county.
Dearborn County. The entire county.
Decatur County. The entire county.
De Kalb County. The entire county.
Delaware County. The entire county.
Elkhart County. The entire county.
Fayette County. The entire county.
Fountain County. The entire county.
Franklin County. The entire county.
Fulton County. The entire county.
Grant County. The entire county.
Hamilton County. The entire county.
Hancock County. The entire county.



Hendricks County. The entire county.
Henry County. The entire county.
Howard County. The entire county.
Huntington County. The entire county.
Jasper County. The entire county.

Jay County. The entire county.
Jennings County. The entire county.
Johnson County. The entire county.
Kosciusko County. The entire county.
Lagrange County. The entire county.
Lake County. The entire county.

La Porte County. The entire county.
Madison County. The entire county.
Marion County. The entire county.
Marshall County. The entire county.
Miami County. The entire county.
Monroe County. The entire county.
Montgomery County. The entire county.
Morgan County. The entire county.
Newton County. The entire county.
Noble County. The entire county.
Owen County. The entire county.
Park County. The entire county.
Porter County. The entire county.
Pulaski County. The entire county.
Putnam County. The entire county.
Randolph County. The entire county.
Ripley County. The entire county.
Rush County. The entire county.
Shelby County. The entire county.

St. Joseph County. The entire county.
Starke County. The entire county.
Steuben County. The entire county.
Tippecanoe County. The entire county.
Tipton County. The entire county.
Union County. The entire county.
Vermillion County. The entire county.
Vigo County. The entire county.
Wabash County. The entire county.
Warren County. The entire county.
Wayne County. The entire county.
Wells County. The entire county.
White County. The entire county.
Whitley County. The entire county.
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The entire State.

Maine
Franklin County. The entire county.
Oxford County. The entire county.

Maryland
Allegany County. The entire county.
Frederick County. The entire county.
Garrett County. The entire county.
Montgomery County. The entire county.
Washington County. The entire county.

Massachusetts
The entire State.
Michigan
The entire State.
Minnesota

The entire State.

New Hampshire
The entire State.

New Jersey
Bergen County. The entire county.
Cumberland County. The entire county.
Hunterdon County. The entire county.
Morris County. The entire county.
Passaic County. The entire county.
Somerset County. The entire county.
Sussex County. The entire county.
Warren County. The entire county.

New York
Albany County. The entire county.
Allegany County. The entire county.
Broome County. The entire county.
Cattaraugus County. The entire county.
Cayuga County. The entire county.
Chautauqua County. The entire county.
Chemung County. The entire county.
Chenango County. The entire county.
Clinton County. The entire county.
Columbia County. The entire county.



Cortland County. The entire county.
Delaware County. The entire county.
Erie County. The entire county.

Essex County. The entire county.
Franklin County. The entire county.
Fulton County. The entire county.
Genesee County. The entire county.
Greene County. The entire county.
Hamilton County. The entire county.
Herkimer County. The entire county.
Jefferson County. The entire county.
Lewis County. The entire county.
Livingston County. The entire county.
Madison County. The entire county.
Monroe County. The entire county.
Montgomery County. The entire county.
Niagara County. The entire county.
Oneida County. The entire county.
Onondaga County. The entire county.
Ontario County. The entire county.
Orange County. The entire county.
Orleans County. The entire county.
Oswego County. The entire county.
Otsego County. The entire county.
Rensselaer County. The entire county.
St. Lawrence County. The entire county.
Saratoga County. The entire county.
Schenectady County. The entire county.
Schoharie County. The entire county.
Schuyler County. The entire county.
Seneca County. The entire county.
Steuben County. The entire county.
Sullivan County. The entire county.
Tioga County. The entire county.
Tompkins County. The entire county.
Ulster County. The entire county.
Warren County. The entire county.
Washington County. The entire county.
Wayne County. The entire county.
Wyoming County. The entire county.
Yates County. The entire county.

Ohio
Allen County. The entire county.
Ashland County. The entire county.
Ashtabula County. The entire county.



Athens County. The entire county.
Auglaize County. The entire county.
Belmont County. The entire county.
Butler County. The entire county.
Carroll County. The entire county.
Champaign County. The entire county.
Clark County. The entire county.
Columbiana County. The entire county.
Coshocton County. The entire county.
Crawford County. The entire county.
Cuyahoga County. The entire county.
Darke County. The entire county.
Defiance County. The entire county.
Delaware County. The entire county.
Erie County. The entire county.
Fairfield County. The entire county.
Franklin County. The entire county.
Fulton County. The entire county.
Gallia County. The entire county.
Geauga County. The entire county.
Greene County. The entire county.
Guernsey County. The entire county.
Hamilton County. The entire county.
Hancock County. The entire county.
Hardin County. The entire county.
Harrison County. The entire county.
Henry County. The entire county.
Highland County. The entire county.
Hocking County. The entire county.
Holmes County. The entire county.
Huron County. The entire county.
Jackson County. The entire county.
Jefferson County. The entire county.
Knox County. The entire county.
Lake County. The entire county.
Lawrence County. The entire county.
Licking County. The entire county.
Logan County. The entire county.
Lorain County. The entire county.
Lucas County. The entire county.
Madison County. The entire county.
Mahoning County. The entire county.
Marion County. The entire county.
Medina County. The entire county.
Meigs County. The entire county.
Mercer County. The entire county.



Miami County. The entire county.
Monroe County. The entire county.

Montgomery County. The entire county.

Morgan County. The entire county.
Morrow County. The entire county.

Muskingum County. The entire county.

Noble County. The entire county.
Ottawa County. The entire county.
Paulding County. The entire county.
Perry County. The entire county.
Pickaway County. The entire county.
Pike County. The entire county.
Portage County. The entire county.
Preble County. The entire county.
Putnam County. The entire county.
Richland County. The entire county.
Ross County. The entire county.
Sandusky County. The entire county.
Scioto County. The entire county.
Seneca County. The entire county.
Shelby County. The entire county.
Stark County. The entire county.
Summit County. The entire county.
Trumbull County. The entire county.

Tuscarawas County. The entire county.

Union County. The entire county.
Van Wert County. The entire county.
Vinton County. The entire county.
Warren County. The entire county.

Washington County. The entire county.

Wayne County. The entire county.
Williams County. The entire county.
Wood County. The entire county.
Wyandot County. The entire county.

Pennsylvania
The entire State.

Rhode Island
The entire State
Vermont
The entire State.
Virginia

Clarke County. The entire county.
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West Virginia
The entire state.

Wisconsin
The entire State.

Sec. 301.50-4 Conditions governing the interstate movement of regulated articles from
quarantined areas.

Any regulated article may be moved interstate from a quarantined area \2\ only if moved under
the following conditions:

\2\ Requirements under all other applicable Federal domestic plant quarantines and regulations
must also be met.

(a) With a certificate or limited permit issued and attached in accordance with Sec. Sec.
301.50-5 and 301.50-8 of this subpart;

(b) Without a certificate or limited permit, if:

(1)(i) The regulated article originates outside any quarantined area and is moved through the
quarantined area without stopping (except for dropoff loads, refueling, or traffic conditions, such
as traffic lights or stop signs) during October, November, or December, or when ambient
air temperature is below 10 [deg]C (50 [deg]F); or

(ii) The regulated article originates outside any quarantined area and, during the period of
January through September, is moved through the quarantined area at a temperature higher than
10 [deg]C (50 [deg]F), if the article is shipped in an enclosed vehicle or completely covered
(such as with plastic, canvas, or other closely woven cloth) so as to prevent access by the pine
shoot beetle; and

(2) The point of origin of the regulated article is indicted on the waybill.

(c) With a limited permit issued by the Administrator if the regulated article is moved:

(1) By the United States Department of Agriculture for experimental or scientific purposes;

(2) Under conditions, specified on the permit, which the Administrator has found to be
adequate to prevent the spread of the pine shoot beetle; and

(3) With a tag or label, bearing the number of the permit issued for the regulated article,
attached to the outside of the container of the regulated article or attached to the regulated article
itself, if the regulated article is not in a container.

Sec. 301.50-5 Issuance and cancellation of certificates and limited permits.

(@) A certificate will be issued by an inspector \3\ for the interstate movement of a regulated
article if the inspector determines that:
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\3\ Services of an inspector may be requested by contacting the local offices of Plant
Protection and Quarantine, which are listed in telephone directories. The addresses and telephone
numbers of local offices may also be obtained from the Animal and Plant Health Inspection
Service, Plant Protection and Quarantine, Domestic and Emergency Operations, 4700 River
Road Unit 134, Riverdale, Maryland 20737-1236.

(2)(i) The regulated article has been treated under the direction of an inspector in accordance
with Sec. 301.50-10 of this subpart, or, if pine bark products, produced according to the
requirements of the management method in Sec. 301.50-10(d) of this subpart; or

(i) Based on inspection of the premises of origin, if the regulated article is a greenhouse-
grown pine (such as bonsai), that the greenhouse is free from the pine shoot beetle and is
screened to prevent entry of the pine shoot beetle; or

(iii) Based on inspection of the regulated article, if the regulated article is a pine seedling or a
pine transplant and is no greater than 36 inches high with a bole diameter at soil level of 1 inch
or less, that it is free from the pine shoot beetle; or

(iv) Based on inspection by an inspector (branch tip-by-branch tip) of pine nursery stock, that
it is free from the pine shoot beetle; or

(v) If the regulated article is a pine log with bark attached or pine lumber with bark attached or
a pine stump, that its source tree has been felled during the period of July 1 through October 31
or if the regulated article is pine bark products produced from a tree felled and debarked during
the period of July 1 through October 31; and

(2)(i) The regulated article will be moved through the quarantined area during October,
November, or December, or when the ambient air temperature is below 10 [deg]C (50 [deg]F);
or

(ii) The regulated article will be moved through the quarantined area during the period of
January through September, if the ambient air temperature is 10 [deg]C (50 [deg]F) or higher, in
an enclosed vehicle or completely enclosed by a covering adequate to prevent access by the pine
shoot beetle; or

(iii) The pine log with pine bark attached, pine lumber with bark attached, or pine stump from
a tree felled during the period of July 1 through October 31, or the pine bark products produced
from a tree felled and debarked during the period of July 1 through October 31, will be shipped
interstate from the quarantined area during the period of July 1 through October 31 of the same
year in which the source tree was felled; and

(3) The regulated article is to be moved in compliance with any additional conditions deemed
necessary under section 414 of the Plant Protection Act (7 U.S.C. 7714) \4\ to prevent the spread
of the pine shoot beetle; and

\4\ An inspector may hold, seize, quarantine, treat, apply other remedial measures to, destroy,
or otherwise dispose of plants, plant pests, or other articles in accordance with sections 414, 421,
and 434 of the Plant Protection Act (7 U.S.C. 7714, 7731, and 7754).

(4) The regulated article is eligible for unrestricted movement under all other Federal domestic
plant quarantines and regulations applicable to the regulated articles.
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(b) An inspector \5\ will issue a limited permit for the interstate movement of a regulated
article if the inspector determines that:

(1)(i) The regulated article is to be moved interstate to a specified destination for specified
handling, processing, or utilization (the destination and other conditions to be listed in the limited
permit), and this interstate movement will not result in the spread of the pine shoot beetle. If the
regulated article is part of a shipment of pine Christmas trees, the inspector will make a pest-risk
determination on the basis of an inspection conducted in accordance with Sec. 301.50-5(c) of
this paragraph; or

(ii) The regulated article is to be moved interstate from a quarantined area to a quarantined
area and will transit any non-quarantined area in an enclosed vehicle or completely enclosed by a
covering adequate to prevent access by the pine shoot beetle; and

(2) The regulated article is to be moved in compliance with any additional conditions deemed
necessary under section 414 of the Plant Protection Act (7 U.S.C. 7714) to prevent the spread of
the pine shoot beetle; and

(3) The regulated article is eligible for interstate movement under all other Federal domestic
plant quarantines and regulations applicable to the regulated article.

(c) The number of pine Christmas trees randomly selected for inspection is determined by the
size and type of shipment, in accordance with the following tables. If a shipment mixes painted
and natural trees, the inspection procedure for painted trees will apply.

Table 1--Painted (Color-Enhanced) Pine Christmas Trees \1\

No. of No. of
trees  No. of treesin  trees
No. of trees in shipment to shipment to

sample sample
1-72 i, All 701-800.............. 120
73-100.....ccciieieienen, 73 801-900.............. 121
101-200......cccccemirirrirnne 96 901-1,000............ 122
201-300......cccccererirnnnn 106 1,001-2,000.......... 126
301-400......cccccererirrnnn. 111 2,001-3,000.......... 127
401-500........ccccvirrnenn 115 3,001-5,000.......... 128
501-600......cccccerverrrrnnnn. 117 5,001-10,000......... 129
601-700........cccvvvverernnn. 119 10,001 or more....... 130

\1\ If a pine shoot beetle is detected in any one of the trees being sampled, the entire shipment
must be rejected. If no pine shoot beetle is detected in any of the trees sampled, the shipment
will be allowed to move with a limited permit. The limited permit must state, “All trees that
remain unsold as of December 25 must be destroyed by burning or chipping, or must be
fumigated, prior to January 1."
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Table 2--Natural (Unpainted) Christmas Trees \1\

No. of No. of
trees  No.of treesin  trees
No. of trees in shipment to shipment to

sample sample
1-57 e, All 501-600.............. 80
58-100.....ccccccvvrrrerrenne 58 601-700.............. 81
101-200......cccceevieirrenene 69 701-1,000............ 82
201-300......cccccveiverirenne 75 1,001-3,000.......... 84
301-400......ccccceevvernennen. 77 3,001-10,000......... 85
401-500.......cccccvvvennnen. 79 10,001 or more....... 86

\1\ If a pine shoot beetle is detected in any one of the trees being sampled, the entire shipment
must be rejected. If no pine shoot beetle is detected in any of the trees sampled, the shipment will
be allowed to move with a limited permit. The limited permit must state, " All trees that remain
unsold as of December 25 must be destroyed by burning or chipping, or must be fumigated, prior
to January 1."

(d) Certificates and limited permits for use for interstate movement of regulated articles may
be issued by an inspector or person operating under a compliance agreement. A person operating
under a compliance agreement may issue a certificate for the interstate movement of a regulated
article if an inspector has determined that the regulated article is otherwise eligible for a
certificate in accordance with paragraph (a) of this section. A person operating under a
compliance agreement may issue a limited permit for interstate movement of a regulated article
when an inspector has determined that the regulated article is eligible for a limited permit in
accordance with paragraph (b) of this section.

(e) Any certificate or limited permit that has been issued may be withdrawn by an inspector
orally, or in writing, if he or she determines that the holder of the certificate or limited permit has
not complied with all conditions under this subpart for the use of the certificate or limited permit.
If the withdrawal is oral, the withdrawal and the reasons for the withdrawal shall be confirmed in
writing as promptly as circumstances allow. Any person whose certificate or limited permit has
been withdrawn may appeal the decision in writing to the Administrator within 10 days after
receiving the written notification of the withdrawal. The appeal must state all of the facts and
reasons upon which the person relies to show that the certificate or limited permit was
wrongfully withdrawn. As promptly as circumstances allow, the Administrator will grant or deny
the appeal, in writing, stating the reasons for the decision. A hearing will be held to resolve any
conflict as to any material fact. Rules of practice concerning such a hearing will be adopted by
the Administrator.

Sec. 301.50-6 Compliance agreements and cancellation.

(a) Any person engaged in growing, handling, or moving regulated articles may enter into a
compliance agreement when an inspector determines that the person understands this subpart.\6\
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\6\ Compliance agreement forms are available without charge from the Animal and Plant
Health Inspection Service, Plant Protection and Quarantine, Domestic and Emergency
Operations, 4700 River Road Unit 134, Riverdale, Maryland 20737-1236.

(b) Any compliance agreement may be canceled orally or in writing by an inspector whenever
the inspector finds that the person who has entered into the compliance agreement has failed to
comply with this subpart. If the cancellation is oral, the cancellation and the reasons for the
cancellation shall be confirmed in writing as promptly as circumstances allow. Any person
whose compliance agreement has been canceled may appeal the decision, in writing, within 10
days after receiving written notification of the cancellation. The appeal must state all of the facts
and reasons upon which the person relies to show that the compliance agreement was wrongfully
canceled. As promptly as circumstances allow, the Administrator will grant or deny the appeal,
in writing, stating the reasons for the decision. A hearing will be held to resolve any conflict as to
any material fact. Rules of practice concerning such a hearing will be adopted by the
Administrator.

Sec. 301.50-7 Assembly and inspection of regulated articles.

(a) Any person (other than a person authorized to issue certificates or limited permits under
Sec. 301.50-5(c)), who desires to move a regulated article interstate accompanied by a
certificate or limited permit must notify an inspector,\7\ at least 48 hours in advance of the
desired interstate movement.

(b) The regulated article must be assembled at the place and in the manner the inspector
designates as necessary to comply with this subpart.

Sec. 301.50-8 Attachment and disposition of certificates and limited permits.

(@) A certificate or limited permit required for the interstate movement of a regulated article
must be attached, at all times during the interstate movement, to the outside of the container
containing the regulated article, or to the regulated article itself, if not in a container. The
requirements of this section may also be met by attaching the certificate or limited permit to the
consignee's copy of the waybill, provided the regulated article is sufficiently described on the
certificate or limited permit and on the waybill to identify the regulated article.

(b) The certificate or limited permit for the interstate movement of a regulated article must be
furnished by the carrier to the consignee at the destination of the regulated article.

Sec. 301.50-9 Costs and charges.
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The services of the inspector during normal business hours (8 a.m. to 4:30 p.m., Monday
through Friday, except holidays) will be furnished without cost. The user will be responsible for
all costs and charges arising from inspection and other services provided outside of normal
business hours.

Sec. 301.50-10 Treatments and management method.

(a) Fumigation is authorized for use on pine logs with bark attached, pine lumber with bark
attached, pine bark products, and pine stumps, as follows: Logs, lumber, and stumps may be
treated with methyl bromide at normal atmospheric pressure with 48 g/m\3\ (3 1b/1000 ft\3\)
for 16 hours at 21 [deg]C (70 [deg]F) or above, or 80 g/m\3\ (5 Ib/1000
ft\3\) for 16 hours at 4.5 - 20.5 [deg]C (40 - 69 [deg]F.).

(b) Cold treatment is authorized for cut pine Christmas trees, pine nursery stock, and raw pine
materials for pine wreaths and garlands as follows: The regulated articles must be loaded into a
refrigeration unit and held at -20.6 [deg]C (-5 [deg]F) for one hour; the period before the
refrigeration unit reaches the specified temperature is not part of the treatment period.

(c) Any one of these fumigation treatments is authorized for use on cut pine Christmas trees
and raw pine materials for pine wreaths and garlands. Cut pine Christmas trees and raw pine
materials for pine wreaths and garlands may be treated with methyl bromide at normal
atmospheric pressure as follows:

Dosage: Concentration readings: ounces per 1000
pounds per Exposure: feet \3\
Temperature 1000 feet  hours -----=--mmmmmmmmmmm oo
\3\ 20hr 30hr 35hr 4.0hr
40-49 [deg]F.....coovvvrvrrrrrrrrnrene. 4.0 4.0 57 - - 48
50-59 [deg]F.....c.coevvevieieiieiiennen, 4.0 35 57 - 48 --
50-59 [deg]F.....ccccovrrrrrrerrrrrinnens. 3.5 4.0 50 - - 42
60 [deg]F+...coovieeiecececeee, 4.0 3.0 57 48 - -
60 [deg]F+. .o 3.0 4.0 43 - - 36

Note: APHIS assumes no responsibility for damage to cut pine Christmas trees due to possible
phytotoxic effects of these treatments. Trees should be cut at least 14 days before treatment to
reduce the possibility of phytotoxic effects.

(d) Management method for pine bark products. The following procedures are authorized for
use with pine bark products derived from white pine (Pinus strobus), Scotch pine (P. sylvestris),
red pine (P. resinosa), and jack pine (P. banksiana) trees. Pine bark products will only be
considered to have been produced in accordance with this management method if the following
procedures are followed:

(1) For pine bark products produced from trees felled during the period November 1 through
March 31:

(i) The trees must be harvested at a height of 4 inches or more above the duff line; and
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(i) The trees must have been mechanically debarked with a ring debarker or a Rosser head
debarker; and

(iii) For Scotch pine, red pine, and jack pine, the bark must either be ground into pieces of 1
inch or less in diameter or composted in accordance with the procedure in paragraph (d)(3) of
this section.

(2) For pine bark products produced from trees felled during the period April 1 through June
30:

(i) The trees must have been mechanically debarked with a ring debarker or a Rosser head
debarker; and

(ii) The bark must either be ground into pieces of 1 inch or less in size or composted in
accordance with the procedure in paragraph (d)(3) of this section.

(3) Composting for pine bark products for the management method in this paragraph (d) must
be performed as follows:

(i) The pile of pine bark to be composted must be at least 200 cubic yards in size; and

(if) The compost pile must remain undisturbed until the interior temperature of the pile reaches
120 [deg]F (49 [deg]C) and remains at or over that temperature for 4 consecutive days; and

(iii) After the 4-day period is completed, the outer layer of the compost pile must be removed
to a depth of 3 feet; and

(iv) A second compost pile must be started using the cover material previously removed as a
core. Core material must be removed from the first pile and used to cover the second compost
pile to a depth of 3 feet; and

(v) The second compost pile must remain undisturbed until the interior temperature of the pile
reaches 120 [deg]F (49 [deg]C) and remains at or over that temperature for 4 consecutive days.
After this 4-day period, the composting procedure is complete.

(vi) Previously composted material generated using this procedure may be used as cover
material for subsequent compost piles. A compost pile that uses previously composted material
must remain undisturbed until the interior temperature of the pile reaches 120 [deg]F (49
[deg]C) and remains at or over that temperature for 4 consecutive days.

After this 4-day period, the composting procedure is complete.

Vermont Agency of Agriculture, Food & Markets
Quarantine #4 - Pine Shoot Beetle

Section I: Statement of Concerns

Whereas, the Vermont Department of Agriculture, Food & Markets and the Vermont Department
of Forests, Parks & Recreation having found that an exotic pest, known as the pine shoot beetle,
Tomicus piniperda (L.), which is an introduced pest of pine trees, has been detected in this state
and has a very limited distribution at this time; and

Whereas, a federal quarantine, 7 CFR, Ch. 111, Part 301.50, calls for the establishment of a
parallel internal state quarantine; and

Whereas, it has been determined to be in the best interest of affected industries
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to regulate the movement of the pine shoot beetle at the county level:

Therefore, the State of Vermont is hereby establishing this interior plant quarantine regulation by
the authority of 6 V.S.A., Chapter 84, Pest Survey, Detection and Management.

Section I1: Definitions

"Certificate” means a document in which an inspector, or person operating under a compliance
agreement, affirms that a specified regulated article is free of pine shoot beetle and may be
moved interstate to any destination.

"Commissioner" means the Commissioner of Agriculture, Food & Markets and the
Commissioner of Forests, Parks & Recreation.

"Compliance Agreement™" means a written agreement between VDAF&M and a person engaged
in growing, handling, or moving regulated articles, in which the person agrees to comply with
the provisions of this quarantine.

"Evidence of Infestation™ means the presence of a clean pine shoot beetle gallery, and/or the pine
shoot beetle.

"Infestation™ means the presence of the pine shoot beetle.

"Inspector” means any employee of the Animal and Plant Health Inspection Service, Vermont
Department of Agriculture, Food & Markets, or Vermont Department of Forests, Parks &
Recreation, authorized to enforce this quarantine.

"Interstate” means from any state into or through any other state.

"Limited Permit" means a document which an inspector, or person operating under a compliance
agreement, affirms that the regulated article identified on the document is eligible for intrastate
and/or interstate movement in accordance with this quarantine to a specified destination and only
in accordance with specified conditions.

"Pine Nursery Stock™ means all Pinus spp. woody plants, shrubs, and rooted trees, and
ornamental pine, such as bonsai.

"Pine Shoot Beetle" means the insect known as pine shoot beetle, Tomicus piniperda (Linnaeus),
in any stage of development.

"Processed Pine Product” means any pine product without bark, wreaths, roping, or any other
commodity designated as such by the commissioner.

"Quarantined Area" means any state, or any portion of a state, listed in 7 CFR, Ch. 111, Part
301.50, or any Vermont town listed in Section IV of this quarantine regulation.
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"Receiving Facility” means any mill, incinerator, or other facility that receives a regulated
article.

"Regulated Article” means any article listed under Section Il of this quarantine regulation.

"State™ means the District of Columbia, Puerto Rico, the Northern Mariana Islands, or any state,
territory, or possession of the United States.

Section I11: Regulated Articles
(A) The pine shoot beetle, Tomicus piniperda (L.), in any living stage of development.

(B) Entire plants or parts thereof of the genus Pinus spp., including, but not limited to, Christmas
trees, nursery stock and brush, unless specified under Section VI: Exemptions of this regulation.

(C) Logs and lumber of Pinus spp., with bark attached.

(D) Any other article, product or means of conveyance, when it is determined by the
Commissioner, that it presents the risk of spread of pine shoot beetle, Tomicus piniperda (L.)

Section 1V: Quarantined Areas

(A) Within this section, the Commissioner shall list any county, town or other political
subdivision in which the pine shoot beetle has been found by an inspector, in which the
commissioner has reason to believe the pine shoot beetle is present, or that the commissioner
considers necessary to regulate because of its inseparability for quarantine enforcement purposes
from localities in which the pine shoot beetle has been found.

(1) Essex County

(2) Orleans County

(3) Caledonia County

(4) Any other county meeting USDA / APHIS criteria for regulated status in accordance with 7
CFR, Ch. 111, Part 301.50.

Section V: Conditions of Movement of Regulated Articles

(A) Movement Within Quarantined Areas: Movement of the regulated article from and through
any quarantined area to any destination within a quarantined area is

allowed.

(B) Movement Out of a Quarantined Area: Movement of the regulated article from any

quarantined area to any destination outside the quarantined area is prohibited, except under the
following conditions:
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(1) Pine Christmas Trees & Brush: Movement of Christmas trees and brush during October,
November and December is allowed under a limited permit, certificate, or compliance agreement
if:

(a) Visual inspection of the trees or brush in a shipment or the plantation does not detect the
presence of the pine shoot beetle. The number of trees selected for inspection is randomly
determined by the size and type of shipment, in accordance with 7 CFR, Ch. 111, Part 301.50.;
or

(b) The Christmas tree plantation is under, and adhering to the conditions of, a Compliance
Agreement. The Compliance Agreement shall be in accordance with the conditions outlined
under the 1999 Pine Shoot Beetle Compliance Management Program as cooperatively developed
by the National Plant Board and USDA / APHIS / PPQ.; or,

(c) The shipment of Christmas trees or brush is treated using one of the fumigation methods as
outlined in accordance with 7 CFR, Ch. 111, Part 301.50.

(2) Pine Logs and Lumber with Bark Attached: Movement of pine logs or lumber with bark
attached out of the quarantine area is prohibited, except under the following conditions:

(a) If the shipment is taking place from July 1st through October 31st, and the source of the pine
was felled during the same period, then the shipment may move unrestricted.

(b) If the shipment is taking place from November 1st through March 30th, then movement is
allowed under the following conditions:

(b1) The shipment has been treated at the point of origin under the supervision of an inspector
with the approved method of fumigation as outlined in accordance with 7 CFR, Ch. 111, Part
301, and issued a certificate attesting to such; or

(b2) The shipment will be moved under a limited permit to a receiving facility that is operating
under, and meeting the standards set forth in, a compliance agreement approved by the
Commissioner. The compliance agreement will specify the conditions for handling, processing,
and/or utilization of the pine bark which will prevent the spread of the pine shoot beetle.

(c) If the shipment is taking place from April 1st through June 30th, then movement is allowed
under the following conditions:

(c1) The shipment has been treated at the point of origin under the supervision of an inspector
with the approved method of fumigation as outlined in accordance with 7 CFR, Ch. 111, Part
301.50, and issued a certificate attesting to such.

(c2) The shipment will be moved under a limited permit to a receiving facility that is operating
under, and meeting the standards set forth in, a compliance agreement approved by the
Commissioner. The compliance agreement will specify the conditions for handling, processing,
and/or utilization of the pine bark which will prevent the spread of the pine shoot beetle.
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(3) Pine Bark and Pine Mulch: Movement of pine bark and pine mulch out of the quarantine area
is prohibited, except under the following conditions:

(a) If the shipment is taking place from July 1st through October 31st, and the source of the pine
was felled during the same period, then the shipment may move unrestricted after the issuance of
a certificate by an inspector attesting to such.

(b) If the shipment is taking place from November 1st through March 30th, then movement is
allowed under the following conditions:

(b1) The shipment has been treated at the point of origin under the supervision of an inspector
with the approved method of fumigation as outlined in accordance with 7 CFR, Ch. 111, Part
301.50, and issued a certificate attesting to such.; or

(b2) The pine bark or pine mulch shipment will be meeting the standards set forth in a
compliance agreement approved by the Commissioner. The compliance agreement will specify
the conditions for handling and processing of the pine bark which will prevent the spread of the
pine shoot beetle.

(c) If the shipment is taking place from Aprillst through June 30th, then movement is allowed
under the following conditions:

(c1) The shipment has been treated at the point of origin under the supervision of an inspector
with the approved method of fumigation as outlined in accordance with 7 CFR, Ch. 111, Part
301.50, and issued a certificate attesting to such.; or

(c2) The pine bark or pine mulch shipment will be meeting the standards set forth in a
compliance agreement approved by the Commissioner. The compliance agreement will specify
the conditions for handling and processing of the pine bark which will prevent the spread of the
pine shoot beetle.

(4) Pine Nursery Stock: Movement of pine nursery stock is allowed under a certificate, or
compliance agreement if:

(a) A visual inspection of 100% of the trees in a shipment is conducted. Evidence of infestation
in any one tree will result in the rejection of that tree; or

(b) The pine tree nursery is under, and adhering to the conditions of, a compliance agreement.
The compliance agreement shall be in accordance with the conditions outlined under the 1999
Pine Shoot Beetle Compliance Management Program as cooperatively developed by the National
Plant Board and USDA / APHIS / PPQ.

(C) Transiting Quarantined Areas: Movement of the regulated article from an area outside the
quarantined area to any destination outside the quarantined area, that transits through the
quarantined area is allowed under the following

conditions.
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(1)The point of origin must be indicated on the waybill, invoice, or shipping document that
accompanies the shipment, and;

(2)The shipment must move through the quarantined areas without stopping except for drop-off
loads, refueling, or traffic conditions such as traffic lights or stop signs.

(D) Transiting Non-Quarantined Areas: Movement of the regulated article from a quarantined
area to any destination inside another quarantined area, that transits through a non-quarantined
area is prohibited, except under the following conditions.

(1)The point of origin must be indicated on the waybill, invoice, or shipping document that
accompanies the shipment, and;

(2)The shipment must move through the quarantined areas without stopping except for drop-off
loads, refueling, or traffic conditions such as traffic lights or stop signs.

Section VI: Exemptions

(A) The commodities listed below present negligible risk to the artificial movement of pine shoot
beetle and therefore are determined to be exempt from the requirements of this regulation.
Processed Pine Products.

Pine seedlings less than 36 inches tall with a trunk diameter of 1 inch or less at the soil line.

4. State-level Plant Protection Regulations — Including Quarantine Official Controls
a. Wisconsin (example)

WISCONSIN

SUMMARY OF PLANT PROTECTION REGULATIONS
Updated June 2008

Department of Agriculture, Trade & Consumer Protection
Bureau of Plant Industry
2811 Agriculture Drive
P.O. Box 8911
Madison, WI 53708-8911

Brian KUNN ..ot Director, Bureau of Plant Industry
Phone: 608-224-4590; Fax: 608-224-4656

Email: brian.kuhn@datcp.state.wi.us

RODErt Dahl .......cooieiieiec e Supervisor, Plant Protection Section
Phone: 608-224-4573; Fax: 608-224-4656

Email: robert.dahl@datcp.state.wi.us

Melody WalKET .........ccoviiiiiiiiieeeee s Supervisor, Pest Survey & Control Section
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Phone: 608-224-4586; Fax: 608-224-4656
Email: melody.walker@datcp.state.wi.us

The information as provided is for informational purposes only and should not be
interpreted as complete, nor considered legally binding. Coordination with both your state
and the destination state plant regulatory agency listed above may be necessary to stay
current on revised regulations and requirements.

NURSERY STOCK DEFINITION

Nursery Stock means plants and plant parts that can be propagated or grown, excluding seeds,
sod, cranberry cuttings, annuals and evergreen trees grown for eventual harvest and sale as
Christmas trees.

GENERAL SHIPPING REQUIREMENTS

Each bundle package or container of nursery stock shipped into Wisconsin must be accompanied
by a certificate tag, label, or stamp issued by the appropriate regulatory agency of the state of
origin, certifying that the nursery stock to which it is attached has been appropriately inspected
and found to be apparently pest free.

NOXIOUS WEEDS

NOXIOUS WEEDS UNDER LOCAL AUTHORITY:

CHTSTUM GIVENSE ..ot e e e et e e ettt ee e e e e e e e eeeeae e e e e e eeeeeeeeennannnnees Canadian thistle
EUPNOIDIA ESUIA.......cvieiice e leafy spurge
CONVOIVUIUS AIVENSIS ..., field bindweed

NUISANCE WEEDS UNDER STATE OR LOCAL AUTHORITY:

LYENIUM SBHCAITA. ... .cveiviiiiciieee s purple loosestrife
ROSA MUILITIOTAL ... e multiflora rose

QUARANTINES OR ADDITIONAL REQUIREMENTS
GINSENG CERTIFICATION PROGRAM
PLANT: American Ginseng (Panax quinquefolius)
STATES REGULATED: All
REQUIREMENTS: All ginseng to be exported shall have its weight verified prior to the
issuance of an export permit. This weight must accurately correspond to the weight of

purchases from collectors and growers set out in records required to be submitted to the
Department. Ginseng dealers shall not receive, purchase or hold ginseng that has not been
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certified under Wisconsin law or laws or rules of other states. No person may act as a
grower or dealer unless he or she is registered with the Department.

GYPSY MOTH QUARANTINE

PEST: Gypsy Moth, Lymantria dispar

STATES REGULATED: Infested states, counties or areas designated in the
USDA-APHIS Quarantine under 7 CFR 301.45-2a.

MATERIALS REGULATED: The gypsy moth in any living stage; trees, woody shrubs,
cut Christmas trees, logs, pulpwood, slabwood, firewood, wood chips and outdoor
household items or any other regulated article that originates from a gypsy moth regulated
area designated by the USDA under 7 CFR 301.45-2a.

RESTRICTIONS: All regulated articles from quarantined areas are prohibited except
items that are inspected and certified by a pest control official in the state or province of
origin, provided that the items are accompanied by a written certificate issued by the pest
control official who inspected those items. The certificate shall identify the date of
inspection and the items inspected. In the certificate, the pest control official shall certify
at least one of the following:

(@) That the inspected items originate from non-infested premises and have not been
exposed to gypsy moth infestation.

(b) That the inspected items were found, at the time of inspection, to be free of gypsy
moth infestation.

(c) That the inspected items have been effectively treated to destroy the gypsy moth. The
certificate shall specify the method and date of treatment.
Note: Effective treatment methods include the methods described in the "Gypsy
Moth Program Manual" published by the United States department of agriculture,
animal and plant health inspection service (USDA-APHIS). A copy of the manual
may be inspected at the department, or may be obtained from USDA-APHIS.

(d) That the inspected items are produced, processed, stored, handled or used under
conditions, described in the certificate, that effectively preclude the transmission of
any gypsy moth infestation.

SPECIAL NOTE: This state quarantine may be superseded by Federal gypsy moth
quarantine.

COMMON PINE SHOOT BEETLE QUARANTINE

PEST: Common Pine Shoot Beetle, Tomicus piniperda
STATES REGULATED: Infested counties in Illinois, Indiana, Michigan, New York,

Ohio, and Pennsylvania or other regulated areas designated by USDA under
7 CFR 301.50-3.
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MATERIALS REGULATED: The pine shoot beetle in any living stage; live or cut plants
of Pinus spp.; timber or logs of Pinus spp., Picea spp., or Abies spp., with bark attached;
ornamental foliage from Pinus spp., Picea spp., or Abies spp.; and any other regulated
article that originates from a pine shoot beetle regulated area designated by the USDA
under 7 CFR 301.50-3.

RESTRICTIONS: All regulated articles from quarantined areas are prohibited except
items that are inspected and certified by a pest control official in the state or province of
origin, provided that the items are accompanied by a written certificate issued by the pest
control official who inspected those items. The certificate shall identify the date of
inspection and the items inspected. In the certificate, the pest control official shall certify
at least one of the following:

(@) That the pine shoot beetle is not present on the inspected items.

(b) The inspected items have been effectively treated to destroy the pine shoot beetle.
The certificate shall specify the method and date of treatment.
Note: Effective treatment methods include the methods described in the "Pine Shoot
Beetle Program Manual" published by the United States department of agriculture,
animal and plant health inspection service (USDA-APHIS). A copy of the manual
may be inspected at the department, or may be obtained from USDA-APHIS.

SPECIAL NOTE: This state quarantine may be superseded by Federal pine shoot beetle
quarantine.

POTATO LATE BLIGHT
PEST: Potato Late Blight (Phytophthora infestans)
MATERIALS REGULATED: Potato cull piles and volunteers.
RESTRICTIONS: A person who owns or controls land on which potato cull piles are
located shall dispose of those cull piles by May 20 of each year. Whenever volunteer
potato plants appear on land, the person who owns or controls hat land shall immediately
remove or Kill those volunteer potato plants.

POTATO ROT NEMATODE
PEST: Potato Rot Nematode (Ditylenchus destructor)
MATERIALS REGULATED: Soil and plant materials containing potato rot nematode.
RESTRICTIONS: The Department shall declare as infested any field or parcel of land on
which potatoes that are infected with potato rot nematode have been grown. No potatoes

grown on an infested field may be sold or moved without Department approval. No person
may plant potatoes on any infested field without giving prior notice to the Department.
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HONEYBEE IMPORT CONTROLS
PESTS: Africanized bees, Varroa mite, American foulbrood
MATERIALS REGULATAED: Live honeybees and used beekeeping equipment.

RESTRICTIONS: No person may ship live honeybees or used beekeeping equipment into
Wisconsin without:

(1) reporting the import shipment to the Department in writing;

(2) a pest control official certifying that the honeybees are European if they originate in a
parish or county designated by USDA as having undesirable honeybees;

(3) a pest control official certifying that the honeybees and used beekeeping equipment are
apparently free from Varroa mite and American foulbrood infestations.

JAPANESE BEETLE IMPORT CONTROL rules were rescinded in 2002. Wisconsin will
comply with the National JB Harmonization Plan.

HEMLOCK WOOLLY ADELGID QUARANTINE
PEST: Hemlock Woolly Adelgid (Adelges tsugae)
MATERIALS REGULATED: Hemlock seedlings, nursery stock, logs and bark.

STATES REGULATED: Those states and counties listed by the USDA Forest Service as
being infested with hemlock woolly adelgid.

RESTRICTIONS: All regulated articles from quarantined areas are prohibited except items
that are inspected and certified by a pest control official in the state or province of origin,
provided that the items are accompanied by a written certificate issued by the pest control
official who inspected those items. The certificate shall identify the date of inspection and
the items inspected. In the certificate, the pest control official shall certify at least one of
the following:
(@) That the items originate from non-infested premises and have not been exposed to
hemlock woolly adelgid.
(b) That the items were found, at the time of inspection, to be free of hemlock woolly
adelgid.
(c) That the items have been effectively treated to destroy hemlock woolly adelgid.
(d) That the items are produced, processed, stored, handled or used under conditions,
described in the phytosanitary certificate, that effectively preclude the transmission
of hemlock woolly adelgid.

Items may be imported into the state if a there is a written agreement between the

department and the importer. The agreement shall specify import terms and conditions
including the following
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(a) The name and address of the importer and import recipient.

(b) The proposed source and destination of each import shipment.

(c) The proposed import dates or time period.

(d) The items to be imported in each proposed shipment.

(e) The proposed size and frequency of import shipments.

(F) The proposed method of import.

(9) Required import conditions that will, in the department's opinion,
effectively prevent the spread of hemlock woolly adelgid.

(h) Provisions authorizing the department to cancel the agreement at any time,
with or without cause or prior notice.

EMERALD ASH BORER; IMPORT CONTROLS AND QUARANTINE
PEST: Emerald Ash Borer (Agrilus planipennis)

MATERIALS REGULATED: The emerald ash borer in any living stage, ash trees, ash
limbs, branches and roots, ash logs, slabs, or untreated lumber with bark attached, cut
firewood of all non-coniferous species, ash chips and ash bark fragments larger than one
inch in diameter.

STATES REGULATED: Infested states, counties or areas designated in the USDA-APHIS
quarantine under 7 CFR 301.53-3c.

RESTRICTIONS: All regulated articles from quarantined areas are prohibited except
items that are inspected and certified by a pest control official in the state or province of
origin, provided that the items are accompanied by a written certificate issued by the pest
control official who inspected those items. The certificate shall identify the date of
inspection and the items inspected. In the certificate, the pest control official shall certify
at least one of the following:

a) That the items originate from non-infested premises and have not been
exposed to emerald ash borer.

b) That the items were found, at the time of inspection, to be free of emerald ash
borer.

c) That the items have been effectively treated to destroy emerald ash borer.

d) That the items are produced, processed, stored, handled or used under
conditions, described in the certificate, that effectively preclude the
transmission of emerald ash borer.

ASIAN LONGHORNED BEETLE; IMPORTS CONTROLS AND QUARANTINE
PEST: Asian Longhorned Beetle, Anoplophora glabripennis

STATES REGULATED: Infested states, counties or areas designated in the USDA-
APHIS quarantine under 7 CFR 301.51-3c.
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MATERIALS REGULATED: The Asian longhorned beetle in any living stage, cut
firewood of all non-coniferous species and any of the following genera: Acer, Aesculus,
Albizia, Betula, Celtis, Fraxinus, Platanus, Populus, Salix, Sorbus, and Ulmus.

RESTRICTIONS: All regulated articles from quarantined areas are prohibited except
items that are inspected and certified by a pest control official in the state or province of
origin, provided that the items are accompanied by a written certificate issued by the pest
control official who inspected those items. The certificate shall identify the date of
inspection and the items inspected. In the certificate, the pest control official shall certify
at least one of the following:

a) That the items originate from non-infested premises and have not been
exposed to Asian longhorned beetle.

b) That the items were found, at the time of inspection, to be free of Asian
longhorned beetle.

c) That the items have been effectively treated to destroy Asian longhorned
beetle.

d) That the items are produced, processed, stored, handled or used under
conditions, described in the certificate, that effectively preclude the
transmission of Asian longhorned beetle.

PHYTOPHTHORA RAMORUM; IMPORT CONTROLS AND QUARANTINE
PEST: Phytophthora ramorum

STATES REGULATED: Infested states, counties or areas designated in the USDA-
APHIS quarantine under 7 CFR 301.92-3a.

MATERIALS REGULATED: Nursery stock, soil or potted media, all cultures and live
material of Phytophthora ramorum, unprocessed wood, and unprocessed wood and plant
products including bark chips, firewood, logs, lumber, mulch, wreaths, garlands and
greenery of the following genera: Abies, Acer, Asiantum,Aesculus, Arbutus, Arctostaphylos,
Calluna, Calycanthus, Camellia, Castanea, Clintonia, Corylus, Drimys, Dryopteris, Fagus,
Frasinus, Griselinia, Hamamelis, Heteromeles, Kalmia, Laurus, Leucothoe, Lithocarpus,
Lonicera, Maianthemum, Magnolia, Michelia, Nothofagus, Osmorhiza, Parrotia, Pieris,
Photinia, Pittosporum, Pseudotsuga, Pyracantha, Quercus, Rhamnus, Rhododendron,
Rhus, Rosa, Rubus, Salix, Sequoia, Syringa, Taxus, Toxicodendron, Torreya, Trientalis,
Umbellularia, Vaccinium, Vancouveria, Viburnum.

RESTRICTIONS: All regulated articles from quarantined areas are prohibited except
items that are inspected and certified by a pest control official in the state or province of
origin, provided that the items are accompanied by a written certificate issued by the pest
control official who inspected those items. The certificate shall identify the date of
inspection and the items inspected. In the certificate, the pest control official shall certify
at least one of the following:
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e) That the items originate from non-infested premises and have not been
exposed to Phytophthora ramorum.

f) That the items were found, at the time of inspection, to be free of
Phytophthora ramorum.

g) That the items have been effectively treated to destroy Phytophthora
ramorum.

h) That the items are produced, processed, stored, handled or used under
conditions, described in the certificate, that effectively preclude the
transmission of Phytophthora ramorum.

TREATED FIREWOOD FROM CERTIFIED SOURCES
PLANT PRODUCT: Firewood
MATERIALS REGULATED: Firewood going onto state owned land.

RESTRICTIONS: Per the Department of Natural Resource’s regulations, no person can
move firewood onto state land that originates from greater than 50 miles from the state land
unless it is certified by the Wisconsin Department of Agriculture, Trade and Consumer
Protection. This certification applies to persons who regularly sells or distributes firewood
in this state and whose primary business location is in Wisconsin.

5. Citrus Greening Disease (CG) and Asian Citrus Psyllid (ACP)
a. National-level Official Control — USDA / APHIS
i. http://www.aphis.usda.gov/plant_health/plant_pest_info/citrus_greening/d
ownloads/pdf files/spro/DA-2009-36.pdf
ii. New Pest Response Guidelines - Citrus Greening Disease
1. http://www.aphis.usda.gov/plant_health/plant_pest_info/citrus_gre
ening/downloads/pdf_files/cg-nprg.pdf

6. European Corn Borer
a. State-level Official Control
i. Eight western States and two southern States (listed below)

European Corn Borer Certification

Eight western (Arizona, California, ldaho, Nevada, New Mexico, Oregon, Utah, Washington)
and two southern states (Florida, Texas) have established exterior quarantines against European
corn borer (Ostrinia nubilalis) and its hosts. These hosts include corn, broom corn, sorghum and
sudan grass all parts thereof (including shelled grain and stalks, ears, cobs and all other parts,
fragments or debris of said plants). For shipment of corn and sorghum grain into these states, the
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grain must either be fumigated or passed through a % inch screen to remove debris large enough
to harbor European corn borer larvae.

A certificate issued by any authorized representative of the state of origin must accompany each
shipment. The certificate attests that the grain in the particular shipment has been passed through
a %2 inch mesh screen or less prior to loading for shipment. It also certifies that the shipping
container (ie. railcar, truck, etc.) was cleaned prior to loading and it is believed that no danger of
infestation by the European corn borer exists in the acceptance of the shipment.

Because the Department of Agriculture does not have the personnel to inspect every load to be
shipped out, the Department enters into compliance agreements with shippers. The agreements
are for a one-year period ending December 31% each year. New compliance agreements
applications are sent to the shippers each December.

Holders of valid compliance agreements are audited periodically by the Department to ensure
that they are fulfilling compliance agreement requirements, that European corn borer certificates
are being properly completed and utilized, and that ¥2" screening equipment is available for
screening and is in functional condition. Certificate usage is also documented.

Compliance agreement holders are not authorized to certify for fumigation treatments. Only
Department personnel are allowed to certify the application of methyl bromide and other types of
fumigation treatments.

Excerpt from Utah Rule R68-10. Quaratine Pertaining to the European Corn Borer.

G. Certification is required on certain vegetable and ornamental plants and plant products
produced in or shipped from an infested area. Except as provided in paragraph h. below,
beans in the pod, beets, celery, peppers (fruits), endive, Swiss chard, and rhubarb (cut or
plants with roots); cut flowers and entire plants of aster, chrysanthemum, calendula, cosmos,
hollyhock, marigold, zinnia, Japanese hop, dahlia (except tubers without stems), and
gladiolus (except corms without stems) produced in or shipped from the infested area will be
admitted into the State of Utah, provided each lot or shipment is officially certified by a duly
authorized official of the state where produced, evidencing that such plants, products, or cut
flowers have been inspected or that the greenhouse or growing grounds where same were
produced were inspected and no European Corn Borer was found, or that such plants,
products, or cut flowers have been fumigated by a method and in a manner prescribed by the
Utah Department of Agriculture and Food and setting forth the date of fumigation, dosage
schedule, and kind of fumigant used. No restrictions are placed by this quarantine on the
entry into Utah of such vegetable and ornamental plants and plant products produced in and
shipped from any non-infested state.

7. Panicle Rice Mite
a. National-level Official Control — USDA / APHIS
http://ag.arizona.edu/crops/pesticides/docs/[FO PRM Puerto Rico 20080711.pdf
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Annex VI. — Clean Air Act — Amendment Language on Quarantine and
Preshipment

(Public Law No. 105-277, October 21, 1998)
Sec. 764. (a) Section 604 of the Clean Air Act is amended by
inserting at the end the following:

(h) Methyl Bromide.--Notwithstanding subsection (d) and section
604(b), the Administrator (of the U.S. Environmental Agency) shall
not terminate production of methyl bromide prior to January 1,
2005. The Administrator shall promulgate rules for reductions in,
and terminate the production, importation, and consumption of,
methyl bromide under a schedule that is in accordance with, but not
more stringent than, the phaseout schedule of the Montreal

Protocol Treaty as in effect on the date of the enactment of this
subsection."

(b) Section 604(d) of the Clean Air Act is amended by inserting at
the end the following:

“(5) Sanitation and food protection.--To the extent consistent with
the Montreal Protocol's quarantine and preshipment provisions, the
Administrator shall exempt the production, importation, and
consumption of methyl bromide to fumigate commodities entering
or leaving the United States or any State (or political subdivision
thereof) for purposes of compliance with Animal and Plant Health
Inspection Service requirements or with any international, Federal,
State, or local sanitation or food protection standard.

“(6) Critical uses.--To the extent consistent with the Montreal
Protocol, the Administrator, after notice and opportunity for public
comment, and after consultation with other departments or
institutions of the Federal Government have regulatory authority
related to methyl bromide, including the Secretary of Agriculture,
may exempt the production, importation, and consumption of
methyl bromide for critical uses."

(c) Section 604(e) of the Clean Air Act is amended by inserting at
the end the following:

“(3) Methyl bromide.--Notwithstanding the phaseout and
termination of production of methyl bromide pursuant to section
604(h), the Administrator may, consistent with the Montreal
Protocol, authorize the production of limited quantities of methyl
bromide, solely for use in developing countries that are Parties to
the Copenhagen Amendments to the Montreal Protocol.".



Annex VI. — US EPA Regulations on Quarantine and Preshipment

1. Interim Final Rule, July 19, 2001

2. Final Rule, January 2, 2003



7,
Ly

i

%“:L

o

ISUET

Mederal Re o

Thursday,
July 19, 2001

Part III

Environmental
Protection Agency

40 CFR Part 82

Protection of Stratospheric Ozone:
Process for Exempting Quarantine and
Preshipment Applications of Methyl
Bromide; Final Rule



37752

Federal Register/Vol. 66, No. 139/ Thursday, July 19, 2001/Rules and Regulations

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82

[FRL-7014-5]

RIN 2060-A142

Protection of Stratospheric Ozone:
Process for Exempting Quarantine and
Preshipment Applications of Methyl
Bromide

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Interim final rule.

SUMMARY: With this rulemaking, EPA is
taking interim final action to amend the
accelerated phaseout regulations that
govern the production, import, export,
transformation and destruction of
substances that deplete the ozone layer
under the authority of Title VI of the
Clean Air Act Amendments of 1990
(CAA or the Act). Today’s amendments
incorporate an exemption permitted
under the Montreal Protocol on
Substances that Deplete the Ozone
Layer (Protocol) and required by recent
changes in Title VI of the CAA.
Specifically, EPA is creating a
temporary exemption, through
December 31, 2002, from the
consumption and production phaseout
for quantities of Class I, Group VI
controlled substances (methyl bromide)
that are used for quarantine and
preshipment. Following public
comment, EPA intends to issue a final
action to extend this exemption beyond
December 31, 2002. EPA is also actively
pursuing a separate notice and comment
rulemaking, with stakeholder
involvement, to establish methyl
bromide exemptions for critical uses
and emergency uses beyond the
phaseout of production and import on
January 1, 2005.

DATES: This rule is effective July 19,
2001 and the additions to 40 CFR Part
82 will remain in effect through
December 31, 2002. The provisions and
requirements established in today’s rule
apply to the entire 2001 and 2002
calendar years (control periods). EPA
will consider all written comments
received by October 12, 2001 to
determine whether any changes are
necessary prior to issuing a final action
to extend this exemption beyond
December 31, 2002.

ADDRESSES: Should you have comments
that are directly related to this
rulemaking please submit them in
duplicate (two copies) to: Air Docket
No. A-2000-24, U.S. Environmental
Protection Agency, Mail Code 6102,
1200 Pennsylvania Ave., NW.,

Washington, DC, 20460. In addition,
should you have comments that are
separately related to a different issue
than those raised by this rulemaking
you may send them directly to U.S.
Environmental Protection Agency,
Global Programs Division (6205]), 1200
Pennsylvania Ave., NW., Washington,
DC 20460.

Materials relevant to this rulemaking
are contained in Docket No. A—2000-24.
The Docket is located in room M-1500,
First Floor, Waterside Mall at 401 M
Street, SW., Washington, DC 20460. The
materials may be inspected from 8:30
am until 5:30 pm Monday through
Friday. A reasonable fee may be charged
by EPA for copying docket materials.
FOR FURTHER INFORMATION CONTACT: Tom
Land, U.S. Environmental Protection
Agency, Global Programs Division
(6205]), 1200 Pennsylvania Ave., NW.,
Washington, DC, 20460, 202—564—9185.
SUPPLEMENTARY INFORMATION: EPA is
taking this action as an interim final
rule without prior proposal and public
comment because EPA finds that the
good cause exemption from the notice-
and-comment rulemaking requirement
of the Administrative Procedure Act
(APA), 5 U.S.C. 551 et seq., applies here.
Section 307(d) of the Clean Air Act
(CAA) states that in the case of any rule
to which section 307(d) applies, notice
of proposed rulemaking must be
published in the Federal Register
(CAA307(d)(3)). The promulgation or
revision of regulations under title VI of
the CAA is generally subject to section
307(d). However, section 307(d) does
not apply to any rule referred to in
subparagraphs (A) or (B) of section
553(b) of the APA. Section 553(b)(B) of
the APA, 5 U.S.C. 553(b)(B), provides
that, when an agency for good cause
finds that notice and comment public
procedures are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment.

EPA has determined that there is good
cause for making today’s rule an interim
final rule without prior proposal and
opportunity for comment because we
view these revisions as protecting
commodity trade from the adverse
impacts of quarantine pest infestations,
as well as protecting the supply of
imported fruits and vegetables available
to the general public. Without the
creation of the exemption by this rule,
quantities of methyl bromide used for
quarantine and preshipment would be
counted against the production and
consumption allowances already
limited by prior rulemaking (65 FR
70795), which for 2001 constitute 50%

of the baseline. Having to compete for
non-exempt methyl bromide, without
today’s exemption, fumigators at U.S.
ports might not be able to meet U.S.
requirements to treat imported
commodities (under the U.S.
Department of Agriculture’s (USDA)
Animal and Plant Health Inspection
Service (APHIS) requirements). This
could jeopardize the supplies of these
commodities for U.S. consumers
because in the absence of required
treatments ships would be turned away.
Alternatively, the absence of today’s
exemption could increase the risk of an
outbreak of a quarantine pest within the
United States because shipments are
typically unloaded onto the docks in
preparation for fumigation with methyl
bromide. Unloading containers at the
docks could occur prior to a realization
that methyl bromide is unavailable at
the port and thereby jeopardize U.S.
commodities with a quarantine pest
infestation. If an infestation of a
quarantine pest occurs, the amount of
methyl bromide used could greatly
increase. For example, when the port of
Houston was infested with the
Mediterranean snail, a fumigator who
typically uses 40,000-50,000 pounds a
year, used 21,000 pounds in 7Y2 weeks
to treat this outbreak of a quarantine
pest. In addition, exporters might not be
able to ship U.S. commodities overseas
because they would not be able to meet
foreign import requirements without
today’s exemption. Thus, notice and
public procedure are impracticable and
contrary to the public interest. EPA
finds that this constitutes good cause
under 5 U.S.C. 553(b)(B). Nonetheless,
EPA is providing 90 days for submission
of public comments following today’s
action. EPA will consider all written
comments submitted in the allotted time
period to determine if any change is
warranted prior to taking final action
that would extend this exemption
beyond December 31, 2002. The
phaseout program operates in control
periods that correspond to calendar
years. EPA believes that the exemption
should correspond to whole control
periods, i.e., entire calendar years. EPA
does not believe it will be possible to
take final action before the end of the
2001 control period. Because the
Agency is providing a 90-day comment
period and wants to ensure there is
sufficient time to carefully review
comments and consider other
approaches, and to simplify the
administrative implementation for
affected entities, today’s exemption is
effective through December 31, 2002.

Section 553(d) of the APA generally
provides that rules may not take effect
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earlier than 30 days after they are
published in the Federal Register.
However, APA section 553(d) excepts
from this provision any action that
grants or recognizes an exemption or
relieves a restriction. Since today’s
action grants an exemption from the
phaseout of production and import of
methyl bromide, EPA is making this
action effective immediately to ensure
the availability of methyl bromide for
quarantine and preshipment through
December 31, 2002.

EPA emphasizes that this rule is
intended only to address the basic
implementation of the methyl bromide
quarantine and preshipment exemptions
according to the definitions agreed upon
by the Montreal Protocol Parties. Any
deviations from the Protocol Parties’
definitions are constrained by the
Protocol and the Clean Air Act, and
therefore are not addressed in today’s
rulemaking.

Table of Contents

I. What is the Background of the Phaseout
Regulations for Ozone-Depleting
Substances?

II. What is Methyl Bromide?

III. What are Examples of Quarantine and
Preshipment Uses of Methyl Bromide?

IV. What is the Legal Authority for
Exempting the Production and Import of
Methyl Bromide for Use in Quarantine
and Preshipment Applications?

V. What is the Definition of Quarantine and
Preshipment Applications?

A. Are there clarifications of the
definitions regarding trade within the
U.s.?

B. Are there additional qualifiers
associated with the definition of
preshipment applications?

C. Are there additional qualifiers
associated with the definition of
quarantine applications?

D. How do the definitions of quarantine
and preshipment applications apply to
food sanitation?

E. How do these definitions apply to
‘“propagative material’?

F. How do these definitions apply to in-
transit applications?

VI. What is the Process for Exempting Methyl
Bromide for Use in Quarantine and
Preshipment Applications?

A. Are Producer and Importer Quarterly
Reports and Recordkeeping Changing?

B. Are Methyl Bromide Applicators
Required to Report?

C. Are Distributors Required to Report?

D. What about Methyl Bromide Exported
for Quarantine and Preshipment
Applications?

E. Will there be a FIFRA Pesticide Label
Change?

VII. What are Other Considerations on which
EPA is Seeking Comment?

A. What are considerations on which the
Agency is seeking comment regarding
definitions under the International Plant
Protection Convention (IPPC)?

B. What are considerations on which the
Agency is seeking comment regarding
prophylactic fumigation of U.S. exports
when the fumigation is not mandated by
import regulations?

C. What are considerations on which the
Agency is seeking comment regarding
the exclusion of specific quarantine and
preshipment applications from the
exemption at some future time?

D. What are considerations on which the
Agency is seeking comment regarding
national security fumigations?

VIII. What are the Steps to Conform the U.S.
Methyl Bromide Phaseout Schedule and
Exemptions to the Montreal Protocol and
Amended Clean Air Act?

IX. Administrative Requirements

X. Congressional Review

Entities potentially regulated by this
action are those associated with methyl
bromide that is used for quarantine and
preshipment applications. In addition,
this action potentially regulates entities
importing and exporting methyl
bromide. Potentially regulated
categories and entities include:

Examples of regulated

Category entities

Industry Producers, Importers and Ex-
porters of methyl bromide.

Distributors of methyl bro-
mide used for quarantine
and preshipment.

Applicators of methyl bro-
mide used for quarantine
and preshipment.

Commodity Owners or Ship-
pers of Goods that request
the quarantine or
preshipment application of
methyl bromide in accord-
ance with treatments, offi-
cial controls or require-
ments.

Table is not intended to be exhaustive,
but rather provides a guide for readers
regarding entities likely to be regulated
by this action. This table lists the types
of entities that EPA is now aware could
potentially be regulated by this action.
Other types of entities not listed in the
table could also be regulated. To
determine whether your facility,
company, business, organization, etc. is
regulated by this action, you should
carefully examine the regulations
promulgated at 40 CFR 82, Subpart A.
If you have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

I. What Is the Background of the
Phaseout Regulations for Ozone-
Depleting Substances?

The current regulatory requirements
of the Stratospheric Ozone Protection

Program that limit production and
consumption of ozone-depleting
substances were promulgated by the
Environmental Protection Agency (EPA
or the Agency) in the Federal Register
on December 20, 1994 (59 FR 65478),
May 10, 1995 (60 FR 24970), August 4,
1998 (63 FR 41625), and October 5, 1998
(63 FR 53290). The regulatory program
was originally published in the Federal
Register on August 12, 1988 (53 FR
30566), in response to the 1987 signing
of the Montreal Protocol on Substances
that Deplete the Ozone Layer
(Protocol).t The U.S. was one of the
original signatories to the 1987 Montreal
Protocol and the U.S. ratified the
Protocol on April 21, 1988. Congress
then enacted, and President Bush signed
into law, the Clean Air Act
Amendments of 1990 (CAA or the Act)
that included Title VI on Stratospheric
Ozone Protection.

Today’s action amends the existing
EPA regulations published under Title
VI of the CAA that govern the
production and consumption of ozone-
depleting substances. Today’s action
establishes an exemption from the
methyl bromide production and import
reduction and phaseout schedule for
quantities to be used for quarantine and
preshipment applications. Today’s
amendments are intended to implement
requirements of the Protocol and the
CAA, including amendments to Title VI
as created by Section 764 of the 1999
Omnibus Consolidated and Emergency
Supplemental Appropriations Act (Pub.
L. 105-277, October 21, 1998) (Section
604(d)(5) of the Clean Air Act).

The requirements contained in the
final rules published in the Federal
Register on December 20, 1994 and May
10, 1995 establish an Allowance
Program. The Allowance Program and
its history are described in the notice of
proposed rulemaking (NPRM) published
in the Federal Register on November 10,
1994 (59 FR 56276). The control and the
phaseout of production and
consumption of ozone-depleting
substances, as required under the
Protocol and CAA, are accomplished
through the Allowance Program.

In developing the Allowance Program,
EPA collected information on the
amounts of ozone-depleting substances
produced, imported, exported,
transformed and destroyed within the
United States for specific baseline years

1Several revisions to the original 1988 rule were
issued on the following dates: February 9, 1989 (54
FR 6376), April 3, 1989 (54 FR 13502), July 5, 1989
(54 FR 28062), July 12, 1989 (54 FR 29337),
February 13, 1990 (55 FR 5005), June 15, 1990 (55
FR 24490) and June 22, 1990 (55 FR 25812) July 30,
1992 (57 FR 33754), December 10, 1993 (58 FR
65018).
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for specific chemicals. This information
was used to establish the U.S.
production and consumption ceilings
for these chemicals. The data were also
used to assign company-specific
production and import rights to
companies that were in most cases
producing or importing during the
specific year of data collection. For
methyl bromide, 1991 was the baseline
year used to establish the ceiling and
assign company-specific production and
import rights. Production or import
rights are called “allowances.”
Production allowances and
consumption allowances continue to
exist for only one specific class I
controlled ozone-depleting substance—
methyl bromide. All other production or
consumption of class I controlled
substances is prohibited under the
Protocol and the CAA, save for a few
narrow exemptions. For methyl bromide
the remaining schedule for the phaseout
of production and consumption
allowances is as follows: 50 percent
reduction of baseline beginning January
29, 2001, 70 percent reduction of
baseline beginning January 1, 2003, and
a 100 percent reduction of baseline
beginning January 1, 2005, with narrow
exemptions for critical uses and
emergencies, as well as for quarantine
and preshipment uses.

In the context of the regulatory
program, the use of the term
consumption may be misleading.
Consumption does not mean the “use”
of a controlled substance, but rather is
defined as the formula: Consumption =
production + imports — exports, of
controlled substances (Article 1 of the
Protocol and Section 601 of the CAA).
Class I controlled substances that were
produced or imported through the
expenditure of allowances prior to their
phaseout date can continue to be used
by industry and the public after that
specific chemical’s phaseout under
these regulations, unless otherwise
precluded under separate regulations.

The specific names and chemical
formulas for the controlled ozone-
depleting substances in Groups of class
I controlled substances are in Appendix
A and Appendix F in Subpart A of 40
CFR Part 82. The specific names and
chemical formulas for the class I
controlled ozone-depleting substances
are in Appendix B and Appendix F in
Subpart A.

II. What Is Methyl Bromide?

Methyl bromide is used in the United
States and throughout the world as a
fumigant to control a variety of pests in
many different situations. Methyl
bromide is an odorless, colorless, toxic
gas. Methyl bromide is a broad spectrum

pesticide, which is used as a fumigant
to control a variety of pests, such as
insects, weeds, rodents, pathogens, and
nematodes. Additional characteristics
and details about the uses of methyl
bromide can be found in the proposed
rule published in the Federal Register
on March 18, 1993 (58 FR 15014) and
the final rule published in the Federal
Register on December 10, 1993 (58 FR
65018). Information on methyl bromide
can be found at the following sites of the
World Wide Web: www.epa.gov/ozone/
mbr/mbrqu.html and www.teap.org or
by contacting the Stratospheric Ozone
Protection Hotline at 1-800—-296—1996.

III. What Are Examples of Quarantine
and Preshipment Uses of Methyl
Bromide?

An example of a quarantine use of
methyl bromide is the fumigation of
commodities such as rice and spices
that are subject to infestation by a
specific and officially recognized
quarantine pest, such as the khapra
beetle (Trogoderma granarium Everts).
The purpose of quarantine fumigation is
to prevent the introduction of specific
quarantine pest(s) into a defined
geographical area, such as an importing
country. An example of a preshipment
use of methyl bromide is the application
to wheat because of official
phytosanitary requirements at the
shipment destination. In 1998, the
Methyl Bromide Technical Options
Committee (MBTOC), a sub-group under
the independent advisory body of the
Technical and Economic Assessment
Panel (TEAP) to the Montreal Protocol,
published an assessment that gives
further details about uses of methyl
bromide and possible alternatives and
substitutes for controlling pests.

IV. What Is the Legal Authority for
Exempting Production and
Consumption of Methyl Bromide for
Quarantine and Preshipment
Applications?

In Article 2H of the Montreal
Protocol, which establishes the
phaseout schedule for methyl bromide
for developed countries, paragraph 6
states that, “[t]he calculated levels of
consumption and production under this
Article shall not include the amounts
used by the Party for quarantine and
pre-shipment applications.” EPA notes
that paragraph 6, of Article 2H indicates
that the exemption is to exclude from
the U.S.’s calculation of methyl bromide
consumption and production the
amounts used by the U.S. for quarantine
and preshipment applications. In
addition, Article 7 of the Protocol was
recently amended regarding methyl
bromide and now requires each Party to

report on, “the annual amount used for
quarantine and preshipment
applications.” Beyond the critical uses
allowed in Article 2H, Paragraph 5,
quarantine and preshipment uses are
the only exemptions explicitly allowed
for under the Montreal Protocol.

The recent amendments to Title VI of
the Clean Air Act regarding methyl
bromide include a new provision on
“Sanitation and Food Protection,”
which is related to the Protocol
exemption for quarantine and
preshipment. This new Section
604(d)(5) of Title VI of the CAA, on
Sanitation and Food Protection, was
added by Section 764(b) of the 1999
Omnibus Consolidated and Emergency
Supplemental Appropriations Act
(Public Law 105-277). This new Section
604(d)(5) says, “To the extent consistent
with the Montreal Protocol’s quarantine
and preshipment provisions, the
Administrator shall exempt the
production, importation, and
consumption of methyl bromide to
fumigate commodities entering or
leaving the United States or any State
(or political subdivision thereof) for
purposes of compliance with Animal
and Plant Health Inspection Service
requirements or with any international,
Federal, State or local sanitation or food
protection standard.” Prior to
Congressional passage of Section
604(d)(5), the CAA did not provide
authority for creating such an
exemption to the methyl bromide
phaseout schedule. Therefore, by
today’s interim final regulation, EPA is
implementing the express language
provided in Article 2H, paragraph 6, of
the Protocol under the authority
provided by section 604(d)(5) of the
CAA. EPA is also acting in a manner
consistent with, and to fulfill the
obligations of, section 614(b) of the
CAA. Section 614(b) of the CAA states
that, “[t]his title as added by the Clean
Air Act Amendments of 1990 shall be
construed, interpreted, and applied as a
supplement to the terms and conditions
of the Montreal Protocol, as provided in
Article 2, paragraph 11 thereof, and
shall not be construed, interpreted, or
applied to abrogate the responsibilities
or obligations of the United States to
implement fully the provisions of the
Montreal Protocol. In the case of conflict
between any provision of this title and
any provision of the Montreal Protocol,
the more stringent provision shall
govern.”

At a July 1999 meeting with the
Methyl Bromide Industry Panel, EPA
received a legal memorandum from
their counsel regarding the definition of
quarantine and preshipment and the
recent amendment adding Section
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604(d)(5) to the Clean Air Act. The
argument made in the Methyl Bromide
Industry Panel’s legal memorandum is
that the introductory phrase (“to the
extent consistent with the Montreal
Protocol’s quarantine and pre-shipment
provisions”) in Section 604(d)(5) of the
Clean Air Act does not require EPA to
make its regulations consistent with the
“preshipment” and “quarantine”
definitions in Decision VII/5 and
Decision XI/12 of the Parties to the
Protocol. The issue raised by the Methyl
Bromide Industry Panel’s legal
memorandum is whether the reference
to the “Montreal Protocol’s quarantine
and preshipment provisions,” in
Section 604(d)(5) refers only to the
single provision found in Article 2H,
paragraph 6 of the Protocol (which
provides that the “calculated levels of
consumption and production under this
Article shall not include the amounts
used by the Party for quarantine and
preshipment applications”) or also
refers to Decision VI/11, Decision VII/5,
Decision XI/12, and Decision XI/13 of
the Parties. The Methyl Bromide
Industry Panel’s legal memorandum
also notes that Section 602 of the CAA
defines the Montreal Protocol as, The
Montreal Protocol on Substances that
Deplete the Ozone Layer and its
amendments and adjustments without
specific reference to Decisions by the
Parties to the Protocol.

The provisions of the Vienna
Convention on the Law of Treaties
(VCLT), 8 International Legal Materials
679 (1969), that concern treaty
interpretation generally reflect
customary international law. Article 31
of the VCLT sets forth the general rule
of treaty interpretation. Paragraph 1 of
Article 31 provides that a treaty “shall
be interpreted in good faith in
accordance with the ordinary meaning
to be given to the terms of the treaty in
their context and in the light of its
object and purpose.” Paragraph 3 of
Article 31 of the VCLT states, ““[t]here
shall be taken into account, together
with any context: * * * (a) any
subsequent agreement between the
parties regarding the interpretation of
the treaty or the application of its
provisions.” Decisions VI/11, VII/5, XI/
12 and XI/13 constitute subsequent
consensus agreements among the Parties
to the Montreal Protocol (including the
United States) regarding the
interpretation and application of the
quarantine and preshipment provision
of Article 2H. Therefore, it is
appropriate for EPA, when determining
what is consistent with the “Montreal
Protocol’s quarantine and preshipment

provisions,” to take into account
Decisions VI/11, VII/5, X1/12, and XI/13.

Furthermore, in amending the CAA,
Congress specifically cited the plural
“‘quarantine and preshipment
provisions.” If Congress intended for
this phrase to be limited to the single
provision in the Protocol referencing
quarantine and preshipment in Article
2H, and not the subsequent Decisions
between the Parties regarding
interpretation or application of the
treaty, Congress would have presumably
directed the Agency to be consistent
with the singular provision.

Precedents within the current
regulations (40 CFR Part 82)
demonstrate that the United States has
routinely considered Decisions that
clarify and interpret obligations under
the Montreal Protocol to be authoritative
and that such Decisions of the Parties
are currently implemented through
regulations under the CAA. For
example, the United States’ current
regulatory definition of a “controlled
substance” is based on a Decision by the
Parties (Decision IV/12) that clarifies
Article 1, paragraph 4 of the Protocol.

In another example, the current
process in the United States for
implementing the Protocol’s essential-
use exemption relies on Decisions by
the Parties for the specific definition of
what is an “essential use.” In the
process of preparing the United States’
annual nomination, the U.S. relies on
Decision IV/25 to evaluate applications
that are submitted by U.S. entities who
are requesting an essential-use
exemption. In addition, the U.S.
government considers whether the
information that will be provided in the
national nomination is in accordance
with Decision VIII/10, as well as
whether it is in accordance with the
conditions to be applied in providing an
exemption under Decision VI/9,
Decision VII/28, and Decision VIII/9.
Consideration of these Decisions by the
U.S. government is important because
the U.S. nomination is reviewed by the
Protocol’s TEAP, who then makes
recommendations to the Parties based
on the Decisions. The essential-use
exemptions nominated by the U.S.
government are ultimately considered
and authorized by the Parties in the
context of these Decisions. The control
measures in Article 2 of the Protocol
allow for essential-use exemptions (for
the production and consumption of
controlled substances beyond phaseout
dates). However, the Parties’
interpretation of the phrase “essential
use” and their agreements regarding the
application of this exemption appear in
Decisions.

Finally, EPA is in the process of
developing regulations that would
implement Decision IX/7 of the Parties
by allowing an exemption for
“emergency methyl bromide use.”
Decision IX/7 reflects an agreement
among the Parties to the Protocol
regarding the interpretation and
application of the critical-use exemption
provided for in Article 2H(5) of the
Protocol. Decision IX/7 directs the
Ozone Secretariat and the TEAP to
“evaluate the [emergency] use according
to the “critical methyl bromide use”
criteria and present this information to
the next meeting of the Parties for
review * * *7

The examples above illustrate how
U.S. regulations incorporate Decisions
by the Parties to the Protocol. Other
precedents for incorporating Decisions
by the Protocol Parties into current U.S.
regulations can be found in 40 CFR Part
82, Subpart A.

V. What Is the Definition of Quarantine
and Preshipment Applications?

In today’s action, EPA is defining
quarantine and preshipment
applications as agreed by the Parties to
the Montreal Protocol. The Parties to the
Protocol agreed to the following
definition of “quarantine applications”
in Decision VII/5: “quarantine
applications, with respect to methyl
bromide, are treatments to prevent the
introduction, establishment and/or
spread of quarantine pests (including
diseases), or to ensure their official
control, where: (i) Official control is that
performed by, or authorized by, a
national plant, animal or environmental
protection or health authority; (ii)
quarantine pests are pests of potential
importance to the areas endangered
thereby and not yet present there, or
present but not widely distributed and
being officially controlled.”

The Parties to the Protocol first agreed
to the following definition for
preshipment applications of methyl
bromide in Decisions VI/11 and VII/5:
“preshipment applications are those
treatments applied directly preceding
and in relation to export, to meet the
phytosanitary or sanitary requirements
of the importing country or existing
phytosanitary or sanitary requirements
of the exporting country.” At the 11th
Meeting of the Parties in December
1999, the Parties further clarified the
intent of the term preshipment, by
agreeing to the following definition in
Decision XI/12: “* * * preshipment
applications are those non-quarantine
applications within 21 days prior to
export to meet the official requirements
of the importing country or existing
official requirements of the exporting
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country. Official requirements are those
which are performed by, or authorized
by, a national plant, animal,
environmental, health or stored product
authority.”

With today’s action, EPA is defining
quarantine applications and
preshipment applications, for
implementing the exemption to the
methyl bromide production and
consumption phaseout schedule
mandated by the new section 604(d)(5)
of the CAA and in a manner consistent
with section 614(b) of the CAA, as
follows:

Quarantine applications, with respect
to class I, Group VI controlled
substances, are treatments to prevent the
introduction, establishment and/or
spread of quarantine pests (including
diseases), or to ensure their official
control, where: (i) Official control is that
performed by, or authorized by, a
national plant, animal or environmental
protection or health authority; (ii)
quarantine pests are pests of potential
importance to the areas endangered
thereby and not yet present there, or
present but not widely distributed and
being officially controlled.

Preshipment applications, with
respect to class I, Group VI controlled
substances, are those non-quarantine
applications within 21 days prior to
export to meet the official requirements
of the importing country or existing
official requirements of the exporting
country. Official requirements are those
which are performed by, or authorized
by, a national plant, animal,
environmental, health or stored product
authority.

As specified in the above definitions,
which mirror exactly those specified by
the Protocol, a quarantine application of
methyl bromide must be “performed by,
or authorized by, a national plant,
animal or environmental protection, or
health authority.” In addition, as
delineated in the above definition,
quarantine applications must be
directed at quarantine pests. Today’s
definition of preshipment applications
is limited to applications ‘“‘to meet the
official requirements of the importing
country or existing official requirements
of the exporting country.” The
definition of preshipment applications
specifies that the phrase “official
requirements” means ‘‘those which are
performed by, or authorized by, a
national plant, animal, environmental,
health, or stored product authority.”

A. Are There Clarifications Regarding
Trade Within the U.S.?

The Technical and Economic
Assessment Panel (TEAP) provided the
Parties to the Protocol with analyses and

clarifications of the definition of
‘“‘quarantine applications,”
recommending that Decision VII/5 be
interpreted to include officially required
treatments for intra-country trade within
the territory of the Party. Therefore, for
purposes of today’s regulation,
“quarantine applications” include inter-
state and inter-county treatments
required to control quarantine pests.
This is consistent with the Montreal
Protocol and reconciles the language
with Section 604(d)(5) of the CAA on
Sanitation and Food Protection, which
refers to international, Federal, state and
local requirements. In recognizing
official state, county, tribal, and local
quarantine requirements, EPA interprets
the definition of quarantine applications
such that intra-country quarantine
treatments required by state, county,
tribal, and local plant, animal,
environmental, or health government
authorities constitute official control.

In contrast to the definition of
quarantine applications, which
accommodates intra-country trade, the
Protocol definition of preshipment
applications is specific to trade between
countries because of the phrase
“applications within 21 days prior to
export.” Therefore, for purposes of
today’s regulation, the exemption for
preshipment applications is limited to
the movement of goods from the U.S. to
another country, and does not include
movement of goods within the U.S.

B. Are There Additional Qualifiers
Associated With the Definition of
Preshipment Applications?

In 1998, the TEAP provided interim
explanatory notes to assist the Parties in
the consistent implementation of the
exemption for preshipment
applications, highlighting that
preshipment applications are “* * *
not intended to cover informal or purely
contractual or commercial arrangements
not required under official regulations.”
(April 1998 TEAP Report, page 145).
The definition of “preshipment
applications” focuses on applications
“to meet the official requirements of the
importing country or existing official
requirements of the exporting country.”
The definition of preshipment
applications specifies that the phrase
“official requirements” means ‘““those
which are performed by, or authorized
by, a national plant, animal,
environmental, health, or stored product
authority.”

The definition of preshipment
applications in Decision XI/12 contains
the phrase “existing official
requirements of the exporting country,”
(emphasis added), which implies the
need to establish a cutoff date when a

preshipment requirement is existing.
With today’s action, however, for the
interim period through December 31,
2002, EPA will interpret the word
“existing”” to mean simply that the
preshipment requirement must be in
existence at the time of the specific
treatment. It is important to note that
the exporting country referred to in the
phrase is the United States.

EPA is seeking comments on ways to
interpret the term “existing” in the
preshipment applications definition for
development of the final version of this
regulation. Options for interpreting the
term “‘existing official requirements”
might be to exempt official preshipment
requirements of the exporting country
that were: (1) In effect prior to the date
the Parties to the Protocol adopted
Decision XI/12, which was December 3,
1999, (2) in effect at the time this
interim final rule is published in the
Federal Register, (3) in place at the time
the final rule on the quarantine and
preshipment exemption is published in
the Federal Register, (4) existing at the
time of the methyl bromide application
(since it would be an “‘existing”
requirement of the exporting country
upon going into effect). EPA seeks
comments on these possible
interpretations of the phrase “existing
official requirements of the exporting
country.”

For the interim period through
December 31, 2002, EPA will also
interpret the phrase ‘“‘to meet the * * *
official requirements of the exporting
country” as exempting methyl bromide
used to fumigate a commodity when it
is to meet a United States food
sanitation requirement and the
fumigation occurs within 21 days prior
to export from the United States. For
example, today’s action considers
methyl bromide used to meet food
sanitation requirements of the U.S.
government (such as requirements for
food in interstate commerce under the
Federal Food Drug and Cosmetic Act, as
monitored by the Food and Drug
Administration) to be exempt under the
definition of preshipment applications
for the interim period through December
31, 2002, when the methyl bromide is
applied within the 21 days prior to
export to a foreign country. EPA is
seeking comments on this interpretation
of the definition of “preshipment
applications.”

It should be noted that if an importing
country were to establish a new official
requirement for the preshipment
application of methyl bromide, nothing
in this rule would prevent a U.S.
exporter from using methyl bromide to
meet the new requirement of the
importing country.
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C. Are There Additional Qualifiers
Associated With the Definition of
Quarantine Applications?

With today’s action, EPA is
establishing that for the interim period
through December 31, 2002, the
exemption for quarantine applications
will apply when methyl bromide is
among a list of treatments or official
control options for quarantine pests or
if methyl bromide is required for an
emergency U.S. quarantine application.
Under Section 3, Section 18, and
Section 24a of the Federal Insecticide,
Fungicide and Rodenticide Act (FIFRA),
EPA is notified of emergency quarantine
applications of methyl bromide in
accordance with specific requirements
published under FIFRA. In addition, for
the interim period (through December
31, 2002), methyl bromide will be
exempted for quarantine applications on
U.S. commodities for export when the
foreign country simply has a broad
performance-based quarantine
requirement. In other words, today’s
action exempts methyl bromide in
situations when the foreign country’s
regulations require a certification that
U.S. commodities be exported free of
quarantine pests. EPA understands that
both USDA/APHIS and State agencies
issue “phytosanitary certificates” that
accompany U.S. commodities exported
to foreign countries. These
phytosanitary certificates are often
required by importing foreign countries
to ensure that U.S. exports are free of
quarantine pests. To the extent that
methyl bromide is used by a U.S.
exporter to meet a foreign quarantine
requirement, then the phytosanitary
certificates (PPQ Form 577, PPQ Form
578, and PPQ Form 579) issued by
USDA/APHIS or an authorized State
agency will be an additional means for
EPA to cross-check quarantine
applications of methyl bromide under
today’s exemption. However, EPA is not
exempting methyl bromide used for
non-quarantine applications, even if the
U.S. exporter must obtain a
phytosanitary certificate for the export
of the commodity. Today’s exemption
applies to the use of methyl bromide to
meet a foreign quarantine requirement
when a phytosanitary certificate is
issued for a U.S. exported commodity.
If PPQ Forms or other types of
certificates are issued for commodities
meeting state or local quarantine
requirements then methyl bromide used
in these cases is considered exempt
under today’s action.

To assist in development of the final
version of this regulation, EPA is
seeking comments on the variety of
ways of interpreting the methyl bromide

exemption for quarantine applications.
One approach would be to limit the
exemption to cases when regulations list
methyl bromide as the unique treatment
or control for specific quarantine pests.

A second approach would be to apply
the exemption in cases when methyl
bromide is among a list of treatment or
control options for quarantine pests.
Presumably, currently existing
quarantine regulations that include
methyl bromide among a list of
treatment or control options indicate
that other treatments or controls on the
list can be used to address the
quarantine pest(s).

A third approach would be to apply
the exemption in cases when methyl
bromide is required for an emergency
quarantine application.

A fourth approach would be to apply
the exemption to quarantine
applications when there is a broad
performance-based quarantine
requirement. This would be a situation
when the regulations require that a
commodity be exported/imported free of
quarantine pests. The Agency
understands that many importing
countries have quarantine regulations
which broadly require commodities to
be free of quarantine pests without
specifying the types of treatments or
controls. EPA seeks comment on these
various ways of interpreting the
exemption for quarantine applications.

Combinations of the above
approaches for applying the exemption
for quarantine applications, including
combinations where the exemption is
applied differently depending on
whether a commodity is being imported
into, moved within, or exported from
the U.S., are possible as demonstrated
by the conditions established with
today’s action for the interim period
through December 31, 2002 (first
paragraph in V.C. above). Today’s action
exempts methyl bromide for imports
when methyl bromide is among a list of
treatments or official control options for
quarantine pests or if methyl bromide is
required for an emergency U.S.
quarantine application, and exempts
methyl bromide for exported U.S.
commodities when the foreign country
simply has a broad performance-based
quarantine requirement. Another
possible combination of the above
approaches would be to institute the
exemption for treatments of
commodities being imported into the
U.S., or moved within U.S., when the
quarantine regulations uniquely list
methyl bromide as the treatment/control
option, while at the same time
exempting methyl bromide for the
export of U.S. commodities when the
foreign quarantine requirement lists

methyl bromide among a list of
treatment/control options. In this latter
example for exports, the exemption
might apply only in cases when a
phytosanitary certificate is issued for a
U.S. commodity to meet the foreign
quarantine requirement and methyl
bromide is among the list of treatment/
control options. EPA is seeking
comments on the approaches above and
possible combinations of these as
demonstrated by the conditions
established with today’s action for the
interim period through December 31,
2002.

The Agency intends to consider prior
Decisions by the Parties to the Protocol,
such as paragraph (c) of Decision VII/5
which states, “[iln applying these
definitions, all countries are urged to
refrain from use of methyl bromide and
to use non-ozone-depleting technologies
wherever possible.” Further, the Parties
to the Protocol agreed in Decision X1/13,
“to request the Parties to review their
national plant, animal, environmental,
health and stored product regulations
with a view to removing the
requirement for use of methyl bromide
for quarantine and preshipment where
technically and economically feasible
alternatives exist.”” The need to have
incentives for people to switch to non-
ozone-depleting methods for controlling
quarantine pests will also be included
in development of the final version of
this regulation and EPA is seeking
comments on this issue.

EPA is interested in comments
addressing the effect of each of these
potential approaches on methyl bromide
use. EPA recognizes that the price of
methyl bromide will play a key role in
determining uses, especially where
alternatives are available. Basic
economic principles of supply and
demand suggest that the price of methyl
bromide is likely to increase during the
phaseout period as supply is
constrained. A question remains as to
whether this increase will also be seen
in the price of quantities of methyl
bromide exempted for quarantine and
preshipment applications, or whether
the exempted methyl bromide for
quarantine and preshipment
applications will be priced differently
than non-exempt quantities. We are
interested in comments that address the
merits of relying on a potential price
increase for methyl bromide exempted
for quarantine and preshipment
applications—at least over the initial
phaseout period—as a way of governing
its use for these purposes.
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D. How Do the Definitions of Quarantine
and Preshipment Aplications Apply to
Food Sanitation?

With today’s action, for the interim
period through December 31, 2002, the
exemption of methyl bromide for
quarantine applications will not apply
to preventative treatments to meet food
sanitation standards. Please note that if
the methyl bromide use were to occur
within 21 days prior to export to
another country it would be exempted
under the definition of “preshipment
applications” if it was to meet the
official requirements of the importing
country or existing official requirements
of the exporting country (see discussion
in Part V.B. above).

Some U.S. industries have stated that
not having methyl bromide for the
preventative treatment of their
commodities against non-quarantine
pests could jeopardize their ability to
bring the commodity to market because
they would not be able to meet food
sanitation standards. EPA is aware that
alternative treatments may be
technically and economically available
for many industries currently using
methyl bromide to maintain food
sanitation or meet food sanitation
standards.

For those industries facing food
sanitation challenges, production of
methyl bromide will continue until the
2005 phaseout, albeit in limited
quantities. For the period beyond the
2005 phaseout, these industries, as well
as others, will be able to apply for a
“critical-use”” exemption for continued
production and/or import of methyl
bromide. Consistent with the Protocol,
Parties can apply for a critical-use
exemption beyond the 2005 phaseout
for specific uses where there are no
technically and economically feasible
alternatives. Although the critical-use
exemption is not available until after
2005, EPA has initiated a separate
process with stakeholder input to
develop a critical-use exemption. In
2002, a separate Federal Register notice
will be published asking for people to
submit specific information to
substantiate requests for a critical-use
exemption. However, at this time no
decisions have yet been made regarding
what uses will be exempted as
“critical.”

EPA understands that certain
industries often use methyl bromide as
a prophylactic treatment for periodic
quality control fumigations associated
with food sanitation. Stored
commodities, such as dried fruits, nuts,
and cocoa beans, as well as grain mills
and pasta manufacturing facilities are
often fumigated periodically with

methyl bromide to prevent populations
of pests, such as insects and rodents,
from increasing to a point where they
would adversely affect food quality.
Fumigations with methyl bromide of
stored commodities, or food-processing
facilities, as preventative measures to
maintain food sanitation are directed at
controlling populations of pests that are
generally endemic to the U.S. and are
not designed or intended to “prevent
the introduction, establishment and/or
spread of quarantine pests.” Congress
directed EPA to create an exemption,
‘““consistent with the Montreal Protocol’s
quarantine and preshipment
provisions.” The quarantine definition
from Decision VII/5 of the Protocol
stresses that exempt applications of
methyl bromide are “to prevent the
introduction, establishment and/or
spread of quarantine pests (including
diseases).” This focus on “quarantine
pests” seems to be the core of the
definition and establishes the limit on
exempted quarantine applications.

The definition of preshipment
applications from Decision XI/12
includes a time constraint of 21 days
prior to export,” which establishes the
limit on the exempted preshipment
uses. Thus, the periodic prophylactic
fumigation of a commodity, or, the
prophylactic fumigation of a food-
processing facility which is not to meet
quarantine requirements and which is
outside of the 21 days prior to export
would not be exempt under the
Protocol’s definition of quarantine
applications or preshipment
applications.

The Agency is seeking comments on
the prophylactic uses of methyl bromide
to meet food sanitation standards. The
Agency intends to use this information
to assist in development of the critical-
use exemption process as discussed
above.

E. How Do These Definitions Apply to
“Propagative Material’?

The use of methyl bromide to
fumigate the soil for growing
propagative material, such as strawberry
propagative rhizomes, differs from many
quarantine applications of methyl
bromide. In the specific example of
quarantine treatment of strawberry
propagative material that was brought to
EPA’s attention, Japanese regulations
require that the underground portions of
the imported propagative rhizomes (of
the strawberry planting stock) be
certified to have been grown in soil that
is free of quarantine pests. To meet this
Japanese quarantine requirement, and
other similar quarantine requirements,
U.S. nurseries fumigate the soil with
methyl bromide to raise strawberry

propagative material. Methyl bromide is
used to fumigate the soil before each
transplanting (a number of times over 3—
5 years) because Japanese requirements
dictate that soil in which the strawberry
propagative rhizomes are grown be free
of quarantine pests. EPA is unaware of
how much methyl bromide is used in
the growing of strawberry propagative
material in the U.S. to meet this or other
foreign or domestic quarantine
requirements and seeks comments on
this specific quarantine application. In
addition, the Agency is seeking similar
information on other types of plants for
planting for which methyl bromide is
used as a pre-plant treatment (soil
treatment) to ensure propagative
materials meet quarantine requirements.

With today’s action, for the interim
period through December 31, 2002, the
exemption for quarantine applications
applies to methyl bromide used for
growing propagative material, such as
strawberry rhizomes, if the methyl
bromide is being used to grow
propagative material to meet official
quarantine requirements of the
destination to which it will be shipped.
To ensure that the use of methyl
bromide for propagative material is
consistent with the Protocol’s
quarantine provisions, applicators
availing themselves of the exemption
during the interim period must maintain
records of each methyl bromide
application. These records must certify
that the methyl bromide treatments are
being undertaken to meet quarantine
requirements of the intended
destination country for the specific
propagative material.

Monitoring methyl bromide used for
propagative materials will be a large
challenge. The propagative materials
may be grown in close proximity to
crops that do not qualify for the
quarantine and preshipment exemption.
EPA believes that it may be difficult to
ensure that farmers growing propagative
material in a small nursery in the corner
of their acreage were meeting the
requirements associated with the
quarantine exemption—that the methyl
bromide purchased under the
exemption for the nursery was only
used for the propagative material—and
growers were not using the methyl
bromide for fumigation of their larger
acreage where the actual crop was being
grown (i.e., strawberry fruit versus
propagative material). Monitoring for
such an abuse of the exempted methyl
bromide may be difficult because both
uses would be soil fumigations on the
same farm—in adjoining fields.

Another difficulty in compliance
monitoring may be caused by the 3-5
year time horizon for growing
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strawberry propagative materials. The
growing cycle for strawberry
propagative materials necessitates soil
fumigation with methyl bromide several
times over a 3—5 year period to protect
the specific germplasm (genetic
material) that is desired by the Japanese,
or others, as well as to allow the grower
to certify that the underground portions
of the propagative plants are free of
quarantine pests. A system is needed to
document and ensure the validity of
claims by farmers that they are using
exempted methyl bromide over the 3-5
years to grow strawberry seedlings for
export to meet Japanese or other
quarantine requirements. However, EPA
recognizes that some farmers will
legitimately justify using exempted
methyl bromide to meet Japanese or
other quarantine requirements for
strawberry seedlings, yet due to
economic or market conditions these
farmers will not send the seedlings to
Japan or another destination that has a
relevant quarantine requirement. To
address this compliance monitoring
challenge, the Agency is seeking
comments on establishing a
recordkeeping requirement for
quarantine applications that involve the
use of methyl bromide in soil
fumigation for the growth of propagative
material. EPA is also seeking comments
on whether the U.S. growers of
propagative materials, in general,
should be required to report
periodically on methyl bromide used to
meet quarantine requirements.

The use of exempted methyl bromide
to grow propagative material that the
grower planned to ship to a destination
with a propagative material quarantine
requirement, but which the grower
ultimately shipped to a destination
without such a requirement, may raise
compliance issues for the United States’
obligations under the Protocol. EPA is
seeking comments on the necessity of,
and the nature of, possible
compensatory measures. If methyl
bromide is used to grow propagative
material with the intention of meeting a
quarantine requirement of a particular
importing country or domestic location,
but in the end is sent instead to a
destination without a quarantine
requirement for the propagative
material, the use of the methyl bromide
is not exempt under the Protocol.
Rather, the quantity used would count
against the United States’ cap for
domestic methyl bromide consumption
(currently limited to 50% of baseline for
2001). The U.S. could exceed its control
obligations under the Protocol if all U.S.
production and consumption
allowances for methyl bromide were

expended in a particular control period
(calendar year) and some methyl
bromide in the same control period was
mistakenly exempted for quarantine
applications when, in fact, the
propagative material was sent to a place
without quarantine requirements. EPA
is seeking comments on several possible
options for rectifying this potential
situation of non-compliance.

Under the first approach, a person
who uses exempted methyl bromide to
meet a propagative material quarantine
requirement, and who ultimately
changes the material’s destination to
one without a quarantine requirement,
would be required to buy an equivalent
amount of production allowances for
any ozone-depleting substance, on an
ozone-depleting potential (ODP) basis,
and retire those allowances. In other
words, the allowances could not be
expended for new production in
accordance with Subpart A of 40 CFR
Part 82. For example, if a person used
1,000 kilograms of exempted methyl
bromide on strawberry propagative
material to meet the quarantine
requirement of the intended destination
but delivered the propagative material
to a destination without a quarantine
requirement, that person would be
required to purchase the ODP
equivalent of 1,000 kilograms of methyl
bromide production allowances to
compensate for the United States’
exceeding the methyl bromide
production cap.

A second approach would be for the
person to destroy an amount of ozone-
depleting substances that is equivalent
on an ODP basis. Thus, the person
would be required to purchase and
destroy quantities of existing stocks of
ozone-depleting substances, rather than
being required to purchase and retire
allowances, as in the first approach.

A third approach would require the
person to purchase, and store, a quantity
of non-exempt methyl bromide
equivalent to the quantity of exempt
methyl bromide used in the growing of
propagative material. This stored
(banked) quantity of non-exempt methyl
bromide would be insurance against the
need to compensate for the United
States’ specific methyl bromide
compliance obligations of zero
production after the phaseout, or in the
case when all production and
consumption allowances had been
expended for the particular control
period prior to the phaseout. If, in this
third option, the propagative material
was in fact sent to a destination with a
quarantine requirement for that
particular propagative material, the
person could then sell or use the
quantity of non-exempt methyl bromide

that was being stored as “insurance”.
However, if the propagative material
was ultimately sent to a destination
without a quarantine requirement and
compensatory measures were needed to
ensure the United States meets its
compliance obligations under the
Protocol, the person holding the stored
quantity of non-exempt methyl bromide
would be required to pay for its
destruction. This option addresses
issues of the long time horizon between
methyl bromide use and the shipment of
the propagative material, as well as the
United States’ specific methyl bromide
compliance obligations under the
Protocol both before and after the
phaseout.

EPA is seeking comments regarding
compliance and enforcement issues
related to soil uses of methyl bromide
for propagative material to meet
quarantine requirements, in general, as
well as the specific approaches
described above. In addition, the
Agency is seeking information on
existing certification programs and
recordkeeping requirements associated
with the pre-plant soil use of methyl
bromide for growing propagative
material to meet quarantine
requirements. EPA is seeking comments
on the possible recordkeeping and
reporting aspects of the specific
approaches described above for
rectifying possible non-compliance.
Resolving these compliance monitoring
and enforcement issues will be
important not only to ensure U.S.
compliance with obligations under the
Protocol but also to maintain a level
playing field for all growers in each
particular commodity market.

F. How Do These Definitions Apply to
In-Transit Applications?

With today’s action, for the interim
period through December 31, 2002,
quantities of methyl bromide used to
control quarantine pests on
commodities in-transit to the U.S. or
traveling within the U.S. are exempt
when the use is to meet a quarantine,
official control requirement that lists
methyl bromide (see discussion in Part
V.C. above). Quantities of methyl
bromide used to control quarantine
pests on commodities that are in-transit
from the U.S. to another country, to
meet the importing country’s quarantine
requirements, are also exempt.
However, for the interim period, the in-
transit application of methyl bromide
after a shipment leaves the United
States is not an exempt preshipment
application because the application
would not occur “within 21 days prior
to export” from the United States
(emphasis added). As above, it should
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be noted that for purposes of today’s
regulation, the word “‘export” is
interpreted to mean the departure of a
commodity from the United States or
another foreign country.

EPA is seeking comments on the
extent of the practice of fumigating
commodities for non-quarantine
purposes while in-transit.

VI. What Is the Process for Exempting
Methyl Bromide for Use in Quarantine
and Preshipment Applications?

With this action, EPA is establishing
a process to exempt methyl bromide
used for quarantine and preshipment
applications from the Allowance
Program’s control measures that phase
out production and consumption of
methyl bromide (described in Part L.
Background above). Today’s action
exempts quantities of methyl bromide
used for quarantine and preshipment
applications from the production and
consumption reduction steps through
December 31, 2002. The final version of
this rule will address the exemption for
quantities of methyl bromide used for
quarantine and preshipment
applications for the period that includes
the remaining reduction steps and the
eventual phaseout of production and
consumption under the Montreal
Protocol and Clean Air Act.

EPA is creating a flexible process for
exempting production and consumption
of methyl bromide for quarantine and
preshipment applications that is
responsive to demands arising when
commodities need to be protected from
infestations by quarantine pests and
when commodities need to be protected
immediately prior to shipment in
accordance with official requirements.
Today’s action includes a certification
and reporting procedure under authority
of the Clean Air Act (CAA) that exempts
production and consumption of methyl
bromide for quarantine and
preshipment applications from the
reduction steps through December 31,
2002.

A. Are Producer and Importer Quarterly
Reports and Recordkeeping Changing?

Producers and importers must
distinguish between quantities of
methyl bromide produced or imported
for quarantine and preshipment
applications and quantities produced or
imported for other categories, such as
transformation, when submitting
quarterly reports that are otherwise
currently required under § 82.13. As
with quantities for transformation, the
quantities of methyl bromide produced
or imported for quarantine and
preshipment applications are exempt,
and are not counted against a company’s

production allowances and
consumption allowances. In other
words, the quantity reported specifically
for quarantine and preshipment
applications by the producer or
importer will not be counted when
determining the production allowances
and consumption allowances expended
during the quarter. The production
allowances and consumption
allowances held by each U.S. company
at the beginning of the year, in
accordance with §82.5, § 82.6 and
§82.7, establish the U.S. limit on the
amount of production and consumption
of methyl bromide for all non-exempted
uses in accordance with obligations
under the Montreal Protocol. The
relationship between each company’s
baseline production allowances and
baseline consumption allowances and
the reduction steps in these allowances
is in accordance with the control
measures under the Montreal Protocol
and the Clean Air Act as described in
Part I of today’s rule and in the direct
final rule published in the Federal
Register on November 28, 2000 (65 FR
70795).

Methyl bromide produced or
imported and specifically designated for
quarantine and preshipment
applications will not be counted as net
production or net import for the
purposes of the Allowance Program. Net
production or net import represents the
number of production allowances and
consumption allowances expended by a
company. Currently, producers and
importers provide information on the
gross quantity of methyl bromide
produced or imported in a quarter. In
the same quarterly report, producers
and importers indicate the quantity
specifically designated for
transformation and the quantity
specifically designated for destruction
which are exempt from the reduction
steps and phaseout. These quantities for
transformation and for destruction are
subtracted from the gross quantity in
order to calculate a company’s net
production or net import. With today’s
action, producers and importers must
also provide information on the quantity
of methyl bromide designated solely for
quarantine and preshipment
applications. This quantity of methyl
bromide solely for quarantine and
preshipment applications is exempt and
producers and importers should also
subtract it from the gross quantity in
order to calculate net production or net
import. Finally, domestic purchasers
(distributors or customers) must provide
producers and importers with
certifications of the quantities being
purchased that are designated solely for

quarantine and preshipment
applications (discussion of requirements
for foreign purchasers appears below in
Part VI.D). Certifications from
distributors will attest that the material
will be sold only for quarantine and
preshipment applications, and
certifications from applicators
purchasing directly from a producer or
importer will attest that the material
will be used only for quarantine and
preshipment applications.

In developing today’s regulation, EPA
initially considered a system of
refunding allowances to producers and
importers based on amounts of methyl
bromide certified as having been
purchased solely for quarantine and
preshipment applications reported to
the Agency by distributors. However,
EPA decided a process of refunding
allowances would be time-consuming
and would likely impede the
commercial availability of methyl
bromide. EPA also believes a process of
refunding allowances to producers and
importers based on certification of
purchases solely for quarantine and
preshipment applications would be
more burdensome to implement for both
the industry and the Agency. With this
action, EPA is simply exempting
through December 31, 2002, methyl
bromide production and import for
quarantine and preshipment
applications from the requirement to
expend allowances, as is currently done
for methyl bromide for transformation
or destruction.

In developing today’s action, EPA also
considered another option for
exempting methyl bromide for
quarantine and preshipment
applications. EPA considered a
procedure that would allow the Agency
to follow specific quantities of
quarantine or preshipment methyl
bromide through the chain of commerce
(similar to a RCRA hazardous waste
manifest) but rejected this option as
being overly burdensome with little
additional benefit. The option of a
manifest system to track quarantine and
preshipment quantities through the
market would have relied on methyl
bromide’s regulation under the Federal
Insecticide, Fungicide and Rodenticide
Act (FIFRA). As a FIFRA regulated
substance, cylinders of methyl bromide
are marked with unique registration
numbers and labels that prescribe the
use of the substance. Although EPA is
not tracking cylinders by registration
number through the chain of commerce,
the Agency is still working with
industry on a possible change to the
FIFRA label (see Part VL.E below) which
would reflect requirements of this
rulemaking under CAA authority. If the
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FIFRA label on methyl bromide is
changed in the future to create a unique
product solely for quarantine and
preshipment applications, in
accordance with the provisions of the
Protocol and CAA, then EPA believes
identifying material that is exempt
because it is designated explicitly for
quarantine and preshipment
applications will be facilitated.

B. Are Methyl Bromide Applicators
Required To Report?

Today’s action includes a certification
requirement for purchases of methyl
bromide by applicators. Applicators
must submit a certification to the seller
of the methyl bromide when they want
to purchase a specific quantity of
methyl bromide explicitly for
quarantine and preshipment
applications. The applicator will certify
that the quantity purchased will be used
solely for quarantine and preshipment
applications. The applicator must send
the certification to the company selling
the methyl bromide before the seller
ships the cylinders of methyl bromide
(i.e., certification before shipment).

With today’s action, for the interim
period through December 31, 2002, the
distributor must send a Quarantine and
Preshipment Certification Form to any
person who places an order for a
quantity of methyl bromide that is
explicitly and solely for quarantine and
preshipment applications as defined in
today’s action. The applicator, upon
receiving the form, must check the box
indicating that the particular quantity
being ordered is solely for quarantine
and preshipment applications as
defined on the form (the definition
above in Part V) and will neither be sold
nor used for any other purpose. The
applicator must sign the form certifying,
under penalty of law, that the quantity
of methyl bromide purchased will be
used solely for quarantine and
preshipment applications in accordance
with the definitions. The applicator
must return the completed and signed
form to the distributor. The distributor
retains the certification form in order to
compile data that they will submit to
EPA on the quantity of methyl bromide
purchased under the exemption for
quarantine and preshipment
applications. The certification form
ensures that quantities of methyl
bromide produced or imported under
the exemption for quarantine and
preshipment applications are used only
in accordance with the strict
requirements of the exemption. It is
important to note that the applicator
will also be able to purchase non-
exempt methyl bromide until the
phaseout date for methyl bromide.

Today’s interim rule does not require
the distributor to send a Certification
Form for every methyl bromide
purchase “ instead, distributors are only
required to send a Certification Form
when an applicator wants to purchase a
quantity solely for quarantine and
preshipment applications. However, the
distributor of methyl bromide may want
to send the Certification Form to
customers (applicators) for every methyl
bromide quantity before the actual
purchase and shipment of the material.
Doing so would allow the distributor
and the applicator to distinctly track the
quantities of exempt and non-exempt
methyl bromide. To assist in developing
the final rule, EPA is seeking comments
on the merits and burdens associated
this type of shipment-by-shipment
certification method as compared to the
approach outlined in today’s rule. EPA
is also interested in comments
addressing the implications of a FIFRA
label for exempt quantitites of methyl
bromide (as discussed in Part VLE.
below).

For quarantine applications, the
applicator must collect documentation
citing the regulatory requirement or
other official requirement that justifies
the use of methyl bromide. Acceptable
documentation for a quarantine
application includes the forms provided
directly to the applicator by an official
from a national plant, animal,
environmental protection or health
authority requesting the treatment of
commodities to control quarantine
pests. In the absence of official
documentation from a plant, animal,
environmental protection or health
authority, the commodity owner,
shipper or their agent must provide a
letter to the methyl bromide applicator
requesting the use of methyl bromide
that explicitly cites the regulation
requiring a quarantine treatment or
quarantine official control. Likewise, the
applicator must collect documentation
citing the official requirement calling for
a preshipment application. The
commodity owner, shipper or their
agent must provide a letter to the methyl
bromide applicator requesting the use of
methyl bromide that explicitly cites the
official requirement for a preshipment
application. The letter that the
commodity owner, shipper or their
agent presents to the applicator must
include the following statement: “I
certify knowledge of the requirements
associated with the exempted
quarantine and preshipment
applications published in 40 CFR part
82, including the requirement that this
letter cite the treatments or official
controls for quarantine applications or

the official requirements for
preshipment requirements.” Both the
commodity owner, shipper or their
agent and the applicator must maintain
this letter for three years in accordance
with current recordkeeping
requirements in 40 CFR part 82, subpart
A. Neither the applicator nor the
commodity owner, shipper or their
agent are required to submit the letter to
EPA. EPA is seeking comments on these
procedures, for purposes of developing
the final rule.

C. Are Distributors Required To Report?

With today’s action, for the interim
period through December 31, 2002, EPA
is requiring that a person who
distributes methyl bromide to
applicators (the distributor) compile all
the information from applicator
certifications (as described in Part VI.B,
above) on an annual basis and submit
the summary data to EPA. If
certifications were signed by applicators
at the time the specific quantity of
methyl bromide was ordered, in
accordance with the procedures
described above in VI.B. but the
signature of the certification was before
date of today’s publication, then the
distributor can consider those quantities
exempt and should include them in the
annual report to EPA. In other words, if
certifications were signed
contemporaneously with an order for a
quantity of methyl bromide solely for
quarantine and preshipment
applications, the distributor should
include this quantity in their annual
report to EPA, as long as the
certifications were signed within the
2001 or 2002 control periods (calendar
years).

In development of the final version of
this regulation, EPA is seeking
comments on whether annual, bi-annual
or quarterly reporting of this
information would be easier to manage
for the distributors of methyl bromide.
Companies responsible for reporting on
other ozone-depleting substances have
clearly expressed their preference for
quarterly reporting because it reduces
the burden of an end-of-year crunch to
compile twelve months of data.
Regardless of the reporting periodicity,
the distributor must compile all
certifications received during the period
to obtain the total quantity that
purchasers certified to be for quarantine
and preshipment applications. The
collection of information on the
quantity of methyl bromide sold and
certified for quarantine and
preshipment applications is needed so
that the U.S. can respond to a recent
amendment to the Protocol. The
amendment, to which the Parties agreed
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at their Eleventh Meeting in Beijing in
1999, adds a provision to Article 7
(Reporting of Data), requiring Parties to
submit information on the amounts of
methyl bromide used for quarantine and
preshipment applications. Reporting by
the distributors will allow a comparison
between the quantities of methyl
bromide sold and certified for
quarantine and preshipment
applications with the amount of methyl
bromide produced and imported for
quarantine and preshipment
applications, as reported in the
producers’/importers’ report as
described in Part VI.A above.

D. What About Reporting of Methyl
Bromide Exported for Quarantine and
Preshipment Applications?

EPA considered many options for
collecting information on the quantity of
methyl bromide produced in the U.S.
and then exported for quarantine and
preshipment applications. With today’s
action, producers and others that export
methyl bromide must report the total
quantity of methyl bromide explicitly
exported to individual foreign countries
for quarantine and preshipment
applications on a quarterly basis.
Currently, producers and exporters
distinguish other exempted quantities of
methyl bromide explicitly exported for
transformation or destruction. For each
export of methyl bromide for quarantine
and preshipment applications, as for
exports for transformation or
destruction, the exporter must obtain a
certification from the foreign person
(entity) importing the methyl bromide
stating that the material will be used
only for quarantine and preshipment
applications. These certifications must
be submitted with the quarterly reports.
These certifications will then be shared
with the appropriate foreign government
officials in the importing country and
the compiled data will be shared with
UNEP advisory bodies to the Protocol.
Certifications must accompany the
reporting on quantities exported for
quarantine and preshipment
applications because of a concern that
the U.S., as one of the largest worldwide
producers of methyl bromide, could
potentially contribute to the creation of
a loophole for non-exempt uses of
methyl bromide around the globe. EPA
feels it will be important to closely
monitor and track production of methyl
bromide that is exported for quarantine
and preshipment applications because
these uses are exempt from Protocol
control measures.

EPA considered linking periodic
reporting on the quantity of methyl
bromide exported for quarantine and
preshipment applications with a system

for refunding allowances. EPA also
considered the option of establishing a
ceiling on the export of exempted
methyl bromide for quarantine and
preshipment applications according to
historical export levels. EPA considered
this option because the U.S. is one of
the largest global producers of methyl
bromide and EPA is concerned that
exempted production of methyl bromide
for quarantine and preshipment exports
might become a loophole if those
exempted quantities were to be used by
other Parties for non-quarantine or non-
preshipment applications. At this time,
EPA has no indication that abuse of the
quarantine and preshipment exemption
will occur, but the Agency will monitor
the situation closely. For development
of the final version of the rule, EPA is
seeking comments on today’s
recordkeeping and reporting
requirements and other variations for
monitoring quantities of methyl
bromide produced in the U.S. and
exported for quarantine and
preshipment applications.

E. Will There Be a FIFRA Pesticide Label
Change?

In parallel with today’s action, EPA’s
Office of Pesticide Programs is working
with the Methyl Bromide Industry Panel
to develop a registration and label
change for methyl bromide products
under authority of the Federal
Insecticide, Fungicide and Rodenticide
Act (FIFRA). The proposed registration/
label change under FIFRA would create
unique methyl bromide products solely
and specifically for quarantine and
preshipment applications. A
registration/label change would
designate individual cylinders of methyl
bromide specifically for quarantine and
preshipment applications and it would
be illegal to use the material in these
cylinders for other uses. Under an
approved registration/label change there
would be unique registration numbers
for the new labels that would
accompany each cylinder through the
chain of commerce from producers or
importers to the end-user (the
applicator). As currently required under
FIFRA, establishments would report
total quantities of methyl bromide under
this new quarantine and preshipment
registration/label to EPA’s Office of
Pesticide Programs on an annual basis.
Following a change in the FIFRA
authorized registration/label, as well as
today’s final action, it will be possible
for the Agency to reconcile the total
quantity of methyl bromide certified to
be solely for quarantine and
preshipment applications under
procedures described Part VI.B and VI.C
above, the total quantity of methyl

bromide produced or imported for
quarantine and preshipment
applications under today’s Part VI.A
above, and the annual FIFRA
establishment reports on methyl
bromide, which reference specific
products by registration number.

VII. What Are Other Considerations
and Situations on Which EPA Is
Seeking Comment?

EPA is seeking comments on the
following paragraphs that describe
possible variations on the exemption
that have not been incorporated into
today’s action and therefore are not
effective during the interim period
(through December 31, 2002). To assist
in developing the final version of the
regulation, EPA is seeking comments
regarding the items described below. In
addition, EPA will consider comments
and questions regarding aspects of
today’s action that are effective for the
interim period. If a person has a
question about whether a certain aspect
of today’s interim action applies to their
situation, EPA is encouraging the
submission of written questions
accompanied by a detailed description
of how methyl bromide relates to the
person’s particular enterprise. The
Agency will consider questions about
whether aspects of today’s interim
action apply in the context of EPA’s
regular process for issuing written
determinations.

A. What Are Considerations on Which
the Agency Is Seeking Comment
Regarding Definitions Under the
International Plant Protection
Convention (IPPC)?

Under the International Standards for
Phytosanitary Measures (ISPMs)
adopted by members of the International
Plant Protection Convention (IPPC) on
April 22, 2001, the definition of “official
control” is different than the definition
that was agreed to by the Parties to the
Montreal Protocol. The IPPC definition
of the phrase “official control” is, “the
active enforcement of mandatory
phytosanitary regulations and the
application of mandatory phytosanitary
procedures with the objective of
eradication or containment of
quarantine pests or the management of
regulated non-quarantine pests.” The
IPPC glossary of phytosanitary terms
defines “official” as “established,
authorized or performed by a National
Plant Protection Organization (NPPO).”
In the United States, the NPPO is the
USDA Animal and Plant Health
Inspection Service (APHIS), Plant
Protection and Quarantine (PPQ)
Program.
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Further, under the ISPMs adopted by
the IPPC, the phrase “‘regulated non-
quarantine pests” is defined as, “‘a non-
quarantine pest whose presence in
plants for planting affects the intended
use of those plants with an
economically unacceptable impact and
which is therefore regulated within the
territory of the importing contacting
party.” Because the IPPC definition of
“regulated non-quarantine pest” refers
to “plants for planting,” the
phytosanitary measure is limited to
propagative materials, such as
strawberry seedlings. Although the
IPPC’s definition of “official control”
includes regulated non-quarantine
pests, it should be noted that the
Montreal Protocol does not include
these regulated non-quarantine pests. In
1998, the TEAP explicitly laid out the
differences between the IPPC’s and the
Montreal Protocol’s definitions of
“official control” for consideration by
the Parties. The Parties rejected making
any changes to the Protocol’s definition
of “official control” even when
presented with the IPPC language. EPA
is seeking comments on possible
changes to EPA’s interpretation of the
phrase “official control” as used in
today’s exemption, for purposes of the
final rule.

B. What Are considerations on Which
the Agency Is Seeking Comment
Regarding Prophylactic Fumigation of
U.S. Exports When the Fumigation Is
Not Mandated by Import Regulations?

U.S. businesses sometimes use methyl
bromide against non-quarantine pests
for a commodity that is being exported
because it is known that the importing
country will treat with methyl bromide
at the port of entry if the detected level
of these non-quarantine pests during
port-of-entry inspection exceeds that
country’s standards. Some U.S.
exporters give their commodities a
prophylactic treatment in the U.S. to
prevent a much more damaging
treatment in the receiving country that
could occur if non-quarantine pests
were found; possibly reducing the
quality of the commodity. In cases
where an official foreign Party
requirement is specific to quarantine
pests, or there is a general performance-
based quarantine requirement, the use
of methyl bromide under the exemption
for quarantine applications would be
appropriate. In addition, fumigation
with methyl bromide to meet U.S.
government non-quarantine pest
requirements within 21 days prior to
export of the commodity would also be
exempt under the definition of
preshipment applications. However,
EPA is seeking comments that would

clarify the scope of the prophylactic use
of methyl bromide described in this
section, where the official foreign Party
requirement is not specific to quarantine
pests.

C. What Are Considerations on Which
the Agency Is Seeking Comment
Regarding the Exclusion of Specific
Quarantine and Preshipment
Applications From the Exemption at
Some Future Time?

The Parties to the Protocol in Decision
X1/13 request Parties to “review their
national plant, animal, environmental,
health and stored product regulations
with a view to removing the
requirement for the use of methyl
bromide for quarantine and
preshipment where technically and
economically feasible alternatives
exist.” The reason for a review process
would be to limit the production and
import of methyl bromide to only those
cases where no other “technologically
and economically feasible alternatives
exist.” Through time, it is likely that the
use of methyl bromide will be less and
less necessary for quarantine and
preshipment applications. When
technically and economically feasible
alternatives to methyl bromide are
available, a process could be devised
that would allow the U.S. to limit the
use of this ozone-depleting substance
while taking into account the need to
protect international trade. In the years
beyond the methyl bromide production
and consumption phaseout, there will
continue to be an exemption for
quarantine and preshipment
applications but there may no longer be
price pressures for moving away from
these quarantine and preshipment uses
of methyl bromide. Therefore, the
Parties to the Protocol emphasize the
importance of reviewing quarantine and
preshipment applications and
identifying when technically and
economically feasible alternatives exist,
and removing these applications from
the exemption.

One option for implementing a review
process would be to establish a
procedure for excluding specific
quarantine and preshipment
applications from the exemption when
EPA determines by notice and comment
rulemaking that alternatives are in
significant international use for the
specific applications. Such a process
would allow U.S. users of methyl
bromide for quarantine and
preshipment applications to make the
case that although alternative(s) are in
significant international use, the
specific circumstances of their U.S.
applications are unique (e.g., the
alternatives are not feasible or

commercially available in the U.S.) and
continue to warrant the use of methyl
bromide.

Other options for implementing a
review process include: (1) Immediately
prior to the 2005 methyl bromide
phaseout, reviewing and listing all
quarantine and preshipment
applications that would be exempt
beyond the phaseout through notice and
comment rulemaking asking for
justifications for continued use, (2)
eliminating the exemption for
quarantine and preshipment
applications after the phaseout and
asking users to apply for critical-use
exemptions where no technically or
economically feasible alternatives exist,
and (3) conducting periodic reviews
(i.e., 3 or 5 years) for listing through
notice and comment rulemaking the
specific quarantine and preshipment
applications that would be exempt
because there were no technically or
economically feasible alternatives. EPA
seeks comments on these and any other
potential processes for reviewing the
exemption for quarantine and
preshipment applications, where
technically and economically feasible
alternatives exist.

As an alternative to a formal review
process, EPA might rely on market
prices to guide methyl bromide use. The
effectiveness of this price mechanism is
to some extent dependent on the
behavior of methyl bromide prices over
the phasedown period, and particularly
on whether a separate market evolves
for the pure grade of methyl bromide
needed for quarantine and preshipment
uses. Basic economic supply and
demand principles suggest that the price
of methyl bromide is likely to increase
during the phaseout period, thereby
providing incentives for the
development and use of alternatives.
Following the phaseout period after
January 1, 2005, we expect the price of
methyl bromide exempted for
quarantine and preshipment
applications (and other exemptions that
may be established in the future) to
likely be determined by the cost of
manufacturing those quantities and not
by further decreases in supply. We are
interested in comments on this view.
We are especially interested in
comments addressing: (1) The likely
behavior of the price of exempt and
non-exempt quantities of methyl
bromide during the phaseout; (2) the
likely behavior of the price of exempt
methyl bromide after the phaseout, (3)
the impact on these prices of
establishing a FIFRA label explicitly for
the methyl bromide exempt for
quarantine and preshipment
applications, (4) the possible impact of
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other Federal actions that would
influence pricing of methyl bromide,
and (5) the value of a price mechanism
in assuring that methyl bromide is
directed toward those uses where there
are no alternatives and/or where it
provides the greatest value.

D. What Are Considerations on Which
the Agency Is Seeking Comment
Regarding National Security
Fumigations?

EPA is seeking comments on the
possible need for methyl bromide to
meet special national security
quarantine requirements. The Agency
understands that it might be necessary
to treat military or other U.S.
government property with methyl
bromide for import to eliminate possible
contamination with biological weapons.
EPA is seeking comments on whether a
national security quarantine situation
could arise that would require a specific
exemption. In considering this question,
commenters should be aware that prior
to the phaseout date some methyl
bromide will still be produced without
use restrictions, and after the phaseout
date, methyl bromide would be
available under the emergency use
exemption consistent with Decision IX/
7 as agreed by the Parties to the
Protocol.

VIII. What Are the Steps To Conform
the U.S. Methyl Bromide Phaseout
Schedule and Exemptions to the
Montreal Protocol and the Amended
Clean Air Act?

During stakeholder meetings, and in
the proposal and final rules that
established the 25 percent reduction in
methyl bromide baseline allowances
beginning in 1999 (64 FR 9290, 64 FR
29240), EPA described its intention to
follow with separate rulemakings that
would include the additional phaseout
steps for methyl bromide and establish
additional exemptions in accordance
with the Protocol and the CAA. The rule
establishing the remaining reduction
and phaseout schedule for methyl
bromide was published November 28,
2000 (65 FR 70795). The reduction and
phaseout schedule is listed above at the
end of Part I.

After the phaseout on January 1, 2005,
critical-use exemptions are permitted
under the Montreal Protocol and the
Clean Air Act when nominated by the
United States and approved by the
Parties. In addition, an emergency use
exemption of no more than 20 metric
tonnes is available after the phaseout on
January 1, 2005. EPA, in consultation
with the U.S. Department of
Agriculture, is in the process of
developing a rulemaking to establish the

emergency-use and critical-use
exemptions. In 2001, EPA initiated
stakeholder meetings to develop
rulemaking that will establish the
process for an emergency use exemption
and the process for critical-use
exemptions, which will be designed to
ensure the U.S. meets its obligations
under the Montreal Protocol consistent
with statutory requirements in the Clean
Air Act. In 2002, a separate Federal
Register notice will be published asking
for people to submit specific
information to substantiate requests for
a critical-use exemption. However, at
this time no decisions have yet been
made regarding what uses will be
exempted as “critical.” Sometime in
advance of 2005, EPA will establish a
process for an emergecny use exemption
through notice and comment
rulemaking.

IX. Administrative Requirements
A. Unfunded Mandates Reform Act

Because the agency has made a “good
cause” finding that this action is not
subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute as
explained in the Supplementary
Information section of this rulemaking,
it is not subject to section 202 and 205
of the Unfunded Mandates Reform Act
of 1995 (UMRA) (Public Law 104—4).

B. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

Because the agency has made a “‘good
cause” finding that this action is not
subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute as
explained in the SUPPLEMENTARY
INFORMATION section of this rulemaking,
it is not subject to the regulatory
flexibility provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.)

C. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether this regulatory
action is “‘significant” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines a “significant”
regulatory action as one that is likely to
result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or

State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, OMB has notified EPA
that it considers this a “significant
regulatory action” within the meaning
of the Executive Order. EPA has
submitted this action to OMB for
review. Changes made in response to
OMB suggestions or recommendations
on the original rule submitted to them
will be documented in the public
record.

D. Applicability of E.O. 13045—
Children’s Health Protection

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “‘economically
significant”” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

EPA interprets E.O. 13045 as applying
only to those regulatory actions that are
based on health or safety risks, such that
the analysis required under section 5—
501 of the Order has the potential to
influence the regulation. This is not
such a rule, and therefore E.O. 13045
does not apply.

E. Paperwork Reduction Act

The Office of Management and Budget
(OMB) has approved the information
collection requirements contained in
this rule for six (6) months under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. and the
emergency approval provisions of 5 CFR
1320.13. The OMB control number is
2060-0170.

Today’s action also serves as the first
notice of a request for comment on an
extension of today’s approval. EPA will
follow this action with a second notice
in the Federal Register regarding
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today’s information collection. EPA is
soliciting comments on specific aspects
of the information collection as
described below. Comments are
requested on the Agency’s need for this
information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques. Send comments on the ICR
to the Director, Collection Strategies
Division; U.S. Environmental Protection
Agency (2822); 1200 Pennsylvania Ave.,
NW., Washington, DC 20460; and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, 725 17th St., NW., Washington,
DC 20503, marked ““Attention: Desk
Officer for EPA.” Include the ICR
number in any correspondence.
Comments must be submitted on or
before September 17, 2001. Copies of
material supporting this ICR notice are
available free of charge from the
Stratospheric Ozone Protection Hotline
at 1-800—-296—1996 between the hours
of 10 am and 4 pm Eastern Standard
Time or may be received electronically
by sending an e-mail to
land.tom@epa.gov. For further
information contact, Tom Land, U.S.
Environmental Protection Agency,
Global Programs Division (6205]), 1200
Pennsylvania Ave., NW., Washington,
DC 20460, telephone (202)-564-9185, or
facsimile (202)-565-2155.

The EPA would like to solicit
comments to: (i) Evaluate whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (ii) evaluate the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(iii) enhance the quality, utility, and
clarity of the information to be
collected; and (iv) minimize the burden
of the collection of information on those
who are to respond, including through
the use of appropriate automated
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

The Office of Management and Budget
(OMB) previously approved the
information collection requirements
contained in the final rule promulgated
on August 4, 1998, and assigned OMB
control number 2060-0170 (EPA ICR
No. 1432.18).

In relation to the expected benefits of
today’s exemption from the phaseout
schedule for methyl bromide, this action
is adding additional reporting and
recordkeeping requirements. This action
increases the information collection
burden under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. This action adds reporting
by distributors of methyl bromide
regarding the total quantity sold that is
certified to be solely for quarantine and
preshipment applications. This action
also requires applicators of methyl
bromide to certify that specified
quantities purchased will be used solely
for quarantine and preshipment
applications. Producers and importers
of methyl bromide must include
additional information in existing
quarterly reports. In addition, producers
that export and third-party exporters
must submit additional information
regarding quantities of methyl bromide
exported for quarantine and
preshipment applications. Today’s
action also includes recordkeeping
requirements associated with the
reporting listed above and an additional
recordkeeping requirement for
commodity owners or shippers who
must formally request methyl bromide
use citing the treatment, official control
or official requirement for the
quarantine and preshipment
application.

The information collection under this
action is designed to implement the
exemption in paragraph 5 under article
2H of the Montreal Protocol for
quantities of methyl bromide used for
quarantine and preshipment
applications as well as the exemption
under 604(d)(5) of the CAA. The
information collection under this rule is
authorized under sections 603(b) and
603(d) of the Clean Air Act
Amendments of 1990 (CAA). This
information collection is conducted to
meet U.S. obligations under Article 7,
Reporting Requirements, of the
Montreal Protocol on Substances that

Deplete the Ozone Layer (Protocol); and
to carry out the requirements of Title VI
of the CAA, including sections 603 and
614.

The reporting requirements included
in this rule are intended to:

(1) Allow exempted production and
import for a specific exemption and the
consequent tracking of that production
and import;

(2) Respond to industry comments on
the functioning of the program to
streamline reporting and eliminate
administrative inefficiencies;

(3) Satisfy U.S. obligations under the
international treaty, The Montreal
Protocol on Substances that Deplete the
Ozone Layer (Protocol), to report data
under Article 7;

(4) Fulfill statutory obligations under
Section 603(b) of Title VI of the Clean
Air Act Amendments of 1990 (CAA) for
reporting and monitoring;

(5) Provide information to report to
Congress on the production, use and
consumption of class I controlled
substances as statutorily required in
Section 603(d) of Title VI of the CAA.

EPA informs respondents that they
may assert claims of business
confidentiality for any of the
information they submit. Information
claimed confidential will be treated in
accordance with the procedures for
handling information claimed as
confidential under 40 CFR Part 2,
Subpart B, and will be disclosed only to
the extent, and by means of the
procedures, set forth in that subpart. If
no claim of confidentiality is asserted
when the information is received by
EPA, it may be made available to the
public without further notice to the
respondents (40 CFR 2.203).

The information collection
requirements for this action have an
estimated reporting burden averaging
1.38 hours per response. This estimate
includes time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed and completing the
collection of information.

The estimate includes the time
needed to comply with EPA’s reporting
requirements, as well as that used for
the completion of the reports.

; . No. of R n Total Hour r
Collection activity respgm?ents r:ssp?oondseer?t/ resp%tr?ses reosupcsmpsee Total hours
Producers and Importers Report .........ccccocvviieniieeneeineenns 4 4 16 1 16
EXPOrters REPOI .......ccocveiiiiiieiiiie e 2 4 8 8 64
Applicator Certification .. 15 6 90 0.5 45
DiStributor REPOI .....ccoiiiiiiiiiie et 15 1 15 16 240
Commodity Owner, Shipper or Agent Recordkeeping ...... 500 10 500 1 500
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Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.

F. Executive Order 13132 (Federalism):

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Under Section 6 of Executive Order
13132, EPA may not issue a regulation
that has federalism implications, that
imposes substantial direct compliance
costs, and that is not required by statute,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by State and
local governments, or EPA consults with
State and local officials early in the
process of developing the regulation.
EPA also may not issue a regulation that
has federalism implications and that
preempts State law, unless the Agency
consults with State and local officials
early in the process of developing the
regulation.

This rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This rule does
not in any way restrict States from
continuing to operate their plant,
animal, environmental, health or stored
product protection programs associated
with quarantine and preshipment
applications. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

On January 1, 2001, EO 13084 was
superseded by EO 13175. However, this
rule was developed during the period
when EO 13084 was still in force, and
so tribal considerations were addressed
under EO 13084. Under Executive Order
13084, EPA may not issue a regulation
that is not required by statute, that
significantly or uniquely affects the
communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies or matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. The rule
does not impose any enforceable duties

on communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

H. The National Technology Transfer
and Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
104-113, §12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
rulemaking does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

I. Executive Order 13211 (Energy
Effects)

This rule is not a “significant energy
action” as defined in Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
Further, we have concluded that this
rule is not likely to have any adverse
energy effects.

X. Congressional Review

A. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
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the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective July 19, 2001.

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Chemicals,
Exports, Imports, Methyl Bromide,
Quarantine, Preshipment, Ozone layer.

Dated: July 11, 2001.
Christine Todd Whitman,
Administrator.

For reasons set out in the preamble,
title 40 chapter I of the Code of Federal
Regulations is amended as follows:

PART 82—PROTECTION OF
STRATOSPHERIC OZONE

1. The authority citation for subpart
82 continues to read as follows:

Authority: 42 U.S.C. 7414, 7601, 7671—
7671q.

Subpart A—Production and
Consumption Controls

2. Section 82.3 is amended by adding
new definitions in alphabetical order for
the terms, “Applicator”, “Commodity
owner, shipper or their agent”,
“Distributor of methyl bromide”,
“Preshipment applications”, and
“Quarantine applications”.

§82.3 Definitions.

As used in this subpart, the term:
Applicator means the person who
applies methyl bromide.
*

* * * *

Commodity owner, shipper or their
agent means the person requesting that
an applicator use methyl bromide for

quarantine or preshipment applications.
* * * * *

Distributor of methyl bromide means
the person directly selling a class I,
Group VI controlled substance to an

applicator.
* * * * *

Preshipment applications, with
respect to class I, Group VI controlled
substances, are those non-quarantine
applications applied within 21 days
prior to export to meet the official
requirements of the importing country
or existing official requirements of the
exporting country. Official requirements
are those which are performed by, or
authorized by, a national plant, animal,

environmental, health or stored product
authority.
* * * * *

Quarantine applications, with respect
to class I, Group VI controlled
substances, are treatments to prevent the
introduction, establishment and/or
spread of quarantine pests (including
diseases), or to ensure their official
control, where:

(1) Official control is that performed
by, or authorized by, a national plant,
animal or environmental protection or
health authority;

(2) Quarantine pests are pests of
potential importance to the areas
endangered thereby and not yet present
there, or present but not widely
distributed and being officially

controlled.
* * * * *

3. Section 82.4 is amended by
redesignating paragraph (a) as (a)(1) and
republishing the text, adding paragraph
(a)(2), redesignating paragraph (c) as
(c)(1) and republishing the text, adding
paragraph (c)(2), redesignating
paragraph (k) as (k)(1) and republishing
the text, and adding paragraph (k)(2) as
follows:

§82.4 Prohibitions.

(a)(1) Prior to January 1, 1996, for all
Groups of class I controlled substances,
and prior to January 1, 2005, for class
I, Group VI controlled substances, no
person may produce, at any time in any
control period, (except that are
transformed or destroyed domestically
or by a person of another Party) in
excess of the amount of unexpended
production allowances or unexpended
Article 5 allowances for that substance
held by that person under the authority
of this subpart at that time for that
control period. Every kilogram of excess
production constitutes a separate
violation of this subpart.

(2) From January 1, 2001 through
December 31, 2002, production of class
I, Group VI controlled substances is not
subject to the prohibitions in paragraph
(a)(1) of this section if it is solely for
quarantine or preshipment applications
as defined in this Subpart.

* * * * *

(c)(1) Prior to January 1, 1996, for all
Groups of class I controlled substances,
and prior to January 1, 2005, for class
I, Group VI controlled substances, no
person may produce or (except for
transhipments, heels or used controlled
substances) import, at any time in any
control period, (except for controlled
substances that are transformed or
destroyed) in excess of the amount of
unexpended consumption allowances
held by that person under the authority

of this subpart at that time for that
control period. Every kilogram of excess
production or importation (other than
transhipments, heels or used controlled
substances) constitutes a separate
violation of this subpart.

(2) From January 1, 2001 through
December 31, 2002, production and
import of class I, Group VI controlled
substances is not subject to the
prohibitions in paragraph (c)(1) of this
section if it is solely for quarantine or
preshipment applications as defined in
this Subpart.

* * * * *

(k)(1) Prior to January 1, 1996, for all
Groups of class I controlled substances,
and prior to January 1, 2005, for class
I, Group VI controlled substances, a
person may not use production
allowances to produce a quantity of a
class I controlled substance unless that
person holds under the authority of this
subpart at the same time consumption
allowances sufficient to cover that
quantity of class I controlled substances
nor may a person use consumption
allowances to produce a quantity of
class I controlled substances unless the
person holds under authority of this
subpart at the same time production
allowances sufficient to cover that
quantity of class I controlled substances.
However, prior to January 1, 1996, for
all class I controlled substances, and
prior to January 1, 2005, for class I,
Group VI controlled substances, only
consumption allowances are required to
import, with the exception of
transhipments, heels, used controlled
substances. Effective January 1, 1996,
for all Groups of class I controlled
substances, except Group VI, only
essential-use allowances or exemptions
are required to import class I controlled
substances, with the exception of
transhipments, heels and used
controlled substances.

(2) Notwithstanding paragraph (k)(1)
of this section, from January 1, 2001
through December 31, 2002, for class I,
Group VI controlled substances,
consumption allowances are not
required to import quantities solely for
quarantine or preshipment applications
as defined in this Subpart.

* * * * *

4. Section 82.13 is amended by:

a. Adding paragraphs (f)(2)(xvii)
through (f)(2)(xix), and (f)(3)(xiii)
through (f)(3)(xv),

b. Adding paragraphs (g)(1)(xvii)
through (g)(1)(xix), and (g)(4)(xv)
through (g)(4)(xvii),

c. Revising paragraph (h),

(d). Adding paragraphs (aa), (bb), and
(cc).
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The revisions and additions read as
follows:

§82.13 Recordkeeping and reporting
requirements.
* * * * *

I

(2) * % %

(xvii) For class I, Group VI controlled
substances, dated records of the
quantity of controlled substances
produced for quarantine and
preshipment applications and quantity
sold for quarantine and preshipment
applications;

(xviii) Written certifications that
quantities of class I, Group VI controlled
substances produced solely for
quarantine and preshipment
applications were purchased by
distributors or applicators to be used
only for quarantine and preshipment
applications in accordance with the
definitions in this Subpart; and

(xix) Written verifications from a U.S.
purchaser that class I, Group VI
controlled substances produced solely
for quarantine and preshipment
applications, if exported, will be
exported solely for quarantine and
preshipment applications upon receipt
of a certification in accordance with the
definitions of this Subpart and
requirements in paragraph (h) of this
section.

(3) EE

(xiii) The amount of class I, Group VI
controlled substances sold or transferred
during the quarter to a person other than
the producer solely for quarantine and
preshipment applications;

(xiv) A list of the quantities of class
I, Group VI controlled substance
produced by the producer and exported
by the producer and/or by other U.S.
companies, to a Party to the Protocol
that will be used solely for quarantine
and preshipment applications and
therefore were not produced expending
production or consumption allowances;
and

(xv) For quarantine and preshipment
applications of class I, Group VI
controlled substances in the United
States or by a person of another Party,
one copy of a certification that the
material will be used only for
quarantine and preshipment
applications in accordance with the
definitions in this Subpart from each
recipient of the material and a list of
additional quantities shipped to that

same person for the quarter.
* * * * *

(g) * % %

(1) * *x %

(xvii) For class I, Group VI controlled
substances, dated records of the
quantity of controlled substances

imported for quarantine and
preshipment applications and quantity
sold for quarantine and preshipment
applications;

(xviii) Written certifications that
quantities of class I, Group VI controlled
substances imported solely for
quarantine and preshipment
applications were purchased by
distributors or applicators to be used
only for quarantine and preshipment
applications in accordance with the
definitions in this Subpart; and

(xix) Written verifications from a U.S.
purchaser that class I, Group VI
controlled substances imported solely
for quarantine and preshipment
applications, if exported, will be
exported solely for quarantine and
preshipment applications upon receipt
of a certification in accordance with the
definitions of this Subpart and
requirements in paragraph (h) of this
section.

* * * * *

(4) * % %

(xv) The amount of class I, Group VI
controlled substance sold or transferred
during the quarter to a person other than
the importer solely for quarantine and
preshipment applications;

(xvi) A list of the quantities of class
I, Group VI controlled substance
exported by the importer and or by
other U.S. companies, to a Party to the
Protocol that will be used solely for
quarantine and preshipment
applications and therefore were not
imported expending consumption
allowances; and

(xvii) For quarantine and preshipment
applications of class I, Group VI
controlled substances in the United
States or by a person of another Party,
one copy of a certification that the
material will be used only for
quarantine and preshipment
applications in accordance with the
definitions in this Subpart from each
recipient of the material and a list of
additional quantities shipped to that
same person for the quarter.

(h) Reporting Requirements—
Exporters.

(1) For any exports of class I
controlled substances (except Group VI)
not reported under § 82.10 of this
subpart (additional consumption
allowances), or under paragraph (f)(3) of
this section (reporting for producers of
controlled substances), the exporter who
exported a class I controlled substance
(except Group VI) must submit to the
Administrator the following information
within 45 days after the end of the
control period in which the unreported
exports left the United States:

(i) The names and addresses of the
exporter and the recipient of the
exports;

(ii) The exporter’s Employee
Identification Number;

(iii) The type and quantity of each
controlled substance exported and what
percentage, if any, of the controlled
substance is used, recycled or
reclaimed;

(iv) The date on which, and the port
from which, the controlled substances
were exported from the United States or
its territories;

(v) The country to which the
controlled substances were exported;

(vi) The amount exported to each
Article 5 country;

(vii) The commodity code of the
controlled substance shipped; and

(viii) The invoice or sales agreement
containing language similar to the
Internal Revenue Service Certificate that
the purchaser or recipient of imported
controlled substances intends to
transform those substances, or
destruction verifications (as in
paragraph(k) of this section) showing
that the purchaser or recipient intends
to destroy the controlled substances.

(2) For any exports of class I, Group
VI controlled substances not reported
under § 82.10 of this subpart (additional
consumption allowances), or under
paragraph (f)(3) of this section (reporting
for producers of controlled substances),
the exporter who exported a class I,
Group VI controlled substance must
submit to the Administrator the
following information within 45 days
after the end of each quarter in which
the unreported exports left the United
States:

(i) The names and addresses of the
exporter and the recipient of the
exports;

(ii) The exporter’s Employee
Identification Number;

(iii) The type and quantity of each
controlled substance exported and what
percentage, if any, of the controlled
substance is used, recycled or
reclaimed;

(iv) The date on which, and the port
from which, the controlled substances
were exported from the United States or
its territories;

(v) The country to which the
controlled substances were exported;

(vi) The amount exported to each
Article 5 country;

(vii) The commodity code of the
controlled substance shipped; and

(viii) The invoice or sales agreement
containing language similar to the
Internal Revenue Service Certificate that
the purchaser or recipient of imported
controlled substances intends to
transform those substances, the
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destruction verifications (as in
paragraph (k) of this section) showing
that the purchaser or recipient intends
to destroy the controlled substances, or
the certification that the purchaser or
recipient and the eventual applicator
will only use the material for quarantine
and preshipment applications in
accordance with the definitions in this
Subpart.

* * * * *

(aa) Every distributor of methyl
bromide (class I, Group VI controlled
substances) who purchases or receives a
quantity produced or imported solely
for quarantine or preshipment
applications under the exemptions in
this Subpart must comply with
recordkeeping and reporting
requirements specified in this paragraph
(aa) of this section.

(1) Every distributor of methyl
bromide must certify to the producer or
importer that quantities received that
were produced or imported solely for
quarantine and preshipment
applications under the exemptions in
this Subpart will be used only for
quarantine applications or preshipment
applications in accordance with the
definitions in this Subpart.

(2) Every distributor of a quantity of
methyl bromide that was produced or
imported solely for quarantine or
preshipment applications under the
exemptions in this Subpart must receive
from an applicator a certification of the
quantity of class I, Group VI controlled
substances ordered, prior to delivery of
the quantity, stating that the quantity
will be used solely for quarantine or
preshipment applications in accordance
with definitions in this Subpart.

(3) Every distributor of methyl
bromide who receives a certification
from an applicator that the quantity
ordered and delivered will be used
solely for quarantine and preshipment
applications in accordance with
definitions in this Subpart must
maintain the certifications as records for
3 years.

(4) Every distributor of methyl
bromide who receives a certification
from an applicator that the quantity
ordered and delivered will be used
solely for quarantine and preshipment
applications in accordance with
definitions in this Subpart must report
to the Administrator within 45 days
after the end of the control period, the
total quantity delivered for which
certifications were received that stated
the class I, Group VI controlled
substance would be used solely for
quarantine and preshipment
applications in accordance with
definitions in this Subpart.

(bb) Every applicator of class I, Group
VI controlled substances who purchases
or receives a quantity produced or
imported solely for quarantine and
preshipment applications under the
exemptions in this Subpart must
comply with recordkeeping and
reporting requirements specified in this
paragraph (bb) of this section.

(1) Recordkeeping—Applicators.
Every applicator of class I, Group VI
controlled substances produced or
imported solely for quarantine and
preshipment applications under the
exemptions of this Subpart must
maintain, for every application, a
document from the commodity owner,
shipper or their agent requesting the use

of class I, Group VI controlled
substances citing the regulatory
requirement that justifies its use in
accordance with definitions in this
Subpart. These documents shall be
retained for 3 years.

(2) Reporting—Applicators. Every
applicator of class I, Group VI
controlled substances who purchases or
receives a quantity of class I, Group VI
controlled substance that was produced
or imported solely for quarantine and
preshipment applications under the
exemptions in this Subpart shall
provide the distributor of the methyl
bromide, prior to shipment of the class
I, Group VI controlled substance, with a
certification that the quantity of
controlled substances will be used only
for quarantine and preshipment
applications as defined in this Subpart.

(cc) Every commodity owner, shipper
or their agent requesting an applicator to
use a quantity of class I, Group VI
controlled substance that was produced
or imported solely for quarantine and
preshipment applications under the
exemptions of this Subpart must
maintain a record for 3 years, for each
request, certifying knowledge of the
requirements associated with the
exemption for quarantine and
preshipment applications in this
Subpart and citing the regulatory
requirement that justifies the use of the
class I, Group VI controlled substance in
accordance with definitions in this
Subpart.

[FR Doc. 01-17907 Filed 7-18-01; 8:45 am)]
BILLING CODE 6560-50—P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82

[FRL—7434-1]

Protection of Stratospheric Ozone:
Process for Exempting Quarantine and

Preshipment Applications of Methyl
Bromide

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: With this rulemaking, EPA is
taking final action to amend the
accelerated phaseout regulations that
govern the production, import, export,
transformation and destruction of
substances that deplete the ozone layer
under the authority of Title VI of the
Clean Air Act Amendments of 1990
(CAA or the Act). Today’s amendments
incorporate an exemption permitted
under the Montreal Protocol on
Substances that Deplete the Ozone
Layer (Protocol) and required by
changes in Title VI of the CAA.
Specifically, EPA is creating an
exemption from the consumption and
production phaseout for quantities of
Class I, Group VI controlled substances
(methyl bromide) that are used for
quarantine and preshipment.

DATES: This rule is effective January 1,
2003.

ADDRESSES: Materials relevant to this
rulemaking are contained in Docket No.
A-2000-24. The Docket is located at
EPA West, 1301 Constitution Avenue
NW., Room B108, Mail Code 6102T,
Washington, DC 20460, Phone: (202)-
566—1742, Fax: (202)-566—1741. The
materials may be inspected from 8:30
a.m. until 4:30 p.m. Monday through
Friday. A reasonable fee may be charged
by EPA for copying docket materials.
FOR FURTHER INFORMATION CONTACT: Kate
Choban, U.S. Environmental Protection
Agency, Global Programs Division
(6205]), 1200 Pennsylvania Ave., NW.,
Washington, DC, 20460, 202-564—3524.
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Entities potentially regulated by this action

are those associated with methyl bromide

that is used for quarantine and preshipment
applications. In addition, this action
potentially regulates entities importing and
exporting methyl bromide. Potentially
regulated categories and entities include:

Category Examples of regulated entities

Industry .... | Producers, Importers and Ex-
porters of methyl bromide.

Distributors of methyl bromide

used for quarantine and
preshipment.

Applicators of methyl bromide
used for quarantine and

preshipment.

Commodity Owners or Shippers
of Goods that request the
guarantine or preshipment ap-
plication of methyl bromide in
accordance with official con-
trols or requirements.

The above table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
facility, company, business,
organization, etc. is regulated by this
action, you should carefully examine
the regulations promulgated at 40 CFR
part 82, subpart A. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION 000000CONTACT section.

I. What Is the Background of the
Phaseout Regulations for Ozone-
Depleting Substances?

The current regulatory requirements
of the Stratospheric Ozone Protection
Program that limit production and
consumption of ozone-depleting
substances were promulgated by the
Environmental Protection Agency (EPA
or the Agency) in the Federal Register
on December 20, 1994 (59 FR 65478),
May 10, 1995 (60 FR 24970), August 4,
1998 (63 FR 41625), and October 5, 1998
(63 FR 53290). The regulatory program
was originally published in the Federal
Register on August 12, 1988 (53 FR
30566), in response to the 1987 signing
of the Montreal Protocol on Substances
that Deplete the Ozone Layer
(Protocol).® The U.S. was one of the
original signatories to the 1987 Montreal
Protocol and the U.S. ratified the
Protocol on April 21, 1988. Congress
then enacted, and President Bush signed
into law, the Clean Air Act
Amendments of 1990 (CAA or the Act)
that included Title VI on Stratospheric
Ozone Protection.

Today’s action amends the existing
EPA regulations published under Title
VI of the CAA that govern the
production and consumption of ozone-
depleting substances. Today’s action
establishes an exemption from the
methyl bromide production and import
reduction and phaseout schedule for
quantities to be used for quarantine and
preshipment applications. Today’s
amendments are intended to implement
requirements of the Protocol and the
CAA, including amendments to Title VI
as created by Section 764 of the 1999
Omnibus Consolidated and Emergency

1 Several revisions to the original 1988 rule were
issued on the following February 9, 1989 (54 FR
6376), April 3, 1989 (54 FR 13502), July 5, 1989 (54
FR 28062), July 12, 1989 (54 FR 29337), February
13, 1990 (55 FR 5005), June 15, 1990 (55 FR 24490)
and June 22, 1990 (55 FR 25812) July 30, 1992 (57
FR 33754), December 10, 1993 (58 FR 65018).
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Supplemental Appropriations Act
(Public Law 105-277, October 21, 1998)
(section 604(d)(5) of the Clean Air Act).

The requirements contained in the
final rules published in the Federal
Register on December 20, 1994 and May
10, 1995 establish an Allowance
Program. The Allowance Program and
its history are described in the notice of
proposed rulemaking (NPRM) published
in the Federal Register on November 10,
1994 (59 FR 56276). The control and the
phaseout of production and
consumption of ozone-depleting
substances, as required under the
Protocol and CAA, are accomplished
through the Allowance Program.

In developing the Allowance Program,
EPA collected information on the
amounts of ozone-depleting substances
produced, imported, exported,
transformed and destroyed within the
United States for specific baseline years
for specific chemicals. This information
was used to establish the U.S.
production and consumption ceilings
for these chemicals. The data were also
used to assign company-specific
production and import rights to
companies that were in most cases
producing or importing during the
specific year of data collection. For
methyl bromide, 1991 was the baseline
year used to establish the ceiling and
assign company-specific production and
import rights. Production or import
rights are called “‘allowances.”
Production allowances and
consumption allowances continue to
exist for only one specific class I
controlled ozone-depleting substance—
methyl bromide. All other production or
consumption of class I controlled
substances is prohibited under the
Protocol and the CAA, save for a few
exemptions. For methyl bromide, the
remaining schedule for the phaseout of
production and consumption
allowances is as follows: 50 percent
reduction of baseline beginning January
29, 2001, 70 percent reduction of
baseline beginning January 1, 2003, and
a 100 percent reduction of baseline
beginning January 1, 2005, with narrow
exemptions for critical uses and
emergencies, as well as for quarantine
and preshipment uses.

In the context of the regulatory
program, the use of the term
consumption may be misleading.
Consumption does not mean the “use”
of a controlled substance, but rather is
defined as the formula: consumption =
production + imports—exports, of
controlled substances (Article 1 of the
Protocol and section 601 of the CAA).
Class I controlled substances that were
produced or imported through the
expenditure of allowances prior to their

phaseout date can continue to be used
by industry and the public after that
specific chemical’s phaseout under
these regulations, unless otherwise
precluded under separate regulations.

The specific names and chemical
formulas for the controlled ozone-
depleting substances in Groups of class
I controlled substances are in appendix
A and appendix F in subpart A of 40
CFR part 82. The specific names and
chemical formulas for the class II
controlled ozone-depleting substances
are in appendix B and appendix F in
subpart A.

II. What Is the Background for Today’s
Action?

EPA published an interim final rule in
the Federal Register on July 19, 2001
(66 FR 37752) to provide methyl
bromide users in the United States with
an exemption to the phaseout of methyl
bromide for quarantine and
preshipment applications. The interim
final rule solicited public comment on
a number of issues related to EPA’s
implementation of the Quarantine and
Preshipment Exemption. Today’s action
responds to public comment and
finalizes the specifications for the
exemption.

III. What Is Methyl Bromide?

Methyl bromide is an odorless,
colorless, toxic gas, which is used as a
broad-spectrum pesticide. Methyl
bromide is used in the United States
and throughout the world as a fumigant
to control a variety of pests, such as
insects, weeds, rodents, pathogens, and
nematodes. Additional characteristics
and details about the uses of methyl
bromide can be found in the proposed
rule published in the Federal Register
on March 18, 1993 (58 FR 15014) and
the final rule published in the Federal
Register on December 10, 1993 (58 FR
65018). Information on methyl bromide
can be found at the following sites of the
World Wide Web: http://www.epa.gov/
ozone/mbr/ and http://www.teap.org or
by contacting the Stratospheric Ozone
Protection Hotline at 1-800—-296—1996.

IV. What Are Examples of Quarantine
and Preshipment Uses of Methyl
Bromide?

An example of a quarantine
application of methyl bromide is the
fumigation of a commodity, such as rice
and spices, which are subject to
infestation by a specific and officially
recognized quarantine pest, such as the
khapra beetle (Trogoderma granarium
Everts) when the fumigation is
conducted before transport of the
commodity to meet official quarantine
requirements (see discussion in part VI

below). The purpose of quarantine
fumigation is to prevent the
introduction of specific quarantine
pest(s) into a defined geographical area,
such as an importing country. An
example of a preshipment use of methyl
bromide is the application to wheat
immediately before shipment (see
discussion in part VI below) because of
official phytosanitary requirements of
the destination country.

In 1998, the Methyl Bromide
Technical Options Committee
(MBTOC), a sub-group under the
independent advisory body of the
Technical and Economic Assessment
Panel (TEAP) to the Montreal Protocol,
published an assessment that gives
further details about uses of methyl
bromide and possible alternatives and
substitutes for controlling pests. The
MBTOC and TEAP assessments can be
found on the web at http://
www.teap.org/html/
methyl_bromide_reports.html and http:/
/www.teap.org/.

V. What Is the Legal Authority for
Exempting the Production and Import
of Methyl Bromide for Use in
Quarantine and Preshipment
Applications?

In Article 2H of the Montreal
Protocol, which establishes the
phaseout schedule for methyl bromide
for developed countries, paragraph 6
states that, ““[t]he calculated levels of
consumption and production under this
Article shall not include the amounts
used by the Party for quarantine and
pre-shipment applications.” EPA notes
that paragraph 6, of Article 2H indicates
that the exemption is to exclude from
the U.S.’s calculation of methyl bromide
consumption and production the
amounts used by the U.S. for quarantine
and preshipment applications. In
addition, Article 7 requires each Party to
report on, “the annual amount used for
quarantine and preshipment
applications.” Beyond the critical uses
allowed in Article 2H, Paragraph 5,
quarantine and preshipment uses are
the only exemptions explicitly allowed
for under the Montreal Protocol.

In 1998 Congress added several
provisions to the Clean Air Act
regarding methyl bromide including a
provision title “Sanitation and Food
Protection,” which is related to the
Protocol exemption for quarantine and
preshipment. This provision, which was
codified as section 604(d)(5) of the CAA,
was added by section 764(b) of the 1999
Omnibus Consolidated and Emergency
Supplemental Appropriations Act
(Public Law 105-277). Section 604(d)(5)
says, “To the extent consistent with the
Montreal Protocol’s quarantine and
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preshipment provisions, the
Administrator shall exempt the
production, importation, and
consumption of methyl bromide to
fumigate commodities entering or
leaving the United States or any State
(or political subdivision thereof) for
purposes of compliance with Animal
and Plant Health Inspection Service
requirements or with any international,
Federal, State or local sanitation or food
protection standard.” Prior to
Congressional passage of section
604(d)(5), the CAA did not provide
authority for creating such an
exemption to the methyl bromide
phaseout schedule. In today’s final
regulation, EPA is implementing the
express language provided in Article
2H, paragraph 6, of the Protocol under
the authority provided by section
604(d)(5) of the CAA. EPA is also acting
in a manner consistent with, and to
fulfill the obligations of, section 614(b)
of the CAA. Section 614(b) of the CAA
states that, “[t]his title as added by the
Clean Air Act Amendments of 1990
shall be construed, interpreted, and
applied as a supplement to the terms
and conditions of the Montreal protocol,
as provided in Article 2, paragraph 11
thereof, and shall not be construed,
interpreted, or applied to abrogate the
responsibilities or obligations of the
United States to implement fully the
provisions of the Montreal Protocol. In
the case of a conflict between any
provision of this title and any provision
of the Montreal Protocol, the more
stringent provision shall govern.”

EPA’s interim final rule related to the
process for exempting quarantine and
preshipment applications of methyl
bromide, published in the Federal
Register on July 19, 2001 (66 FR 37752),
defined quarantine and preshipment
applications as agreed by the Parties to
the Montreal Protocol in Decisions VII/
5 and XI/12, respectively. EPA received
ten comments regarding our decision to
adhere to the language of the Parties’
Decisions. All commenters stated that
Decisions of the Parties do not have the
same force of law as the Protocol itself,
its amendments, or adjustments adopted
by the Parties and, as such, EPA is not
bound to their language. The comments
submitted to EPA in response to the
interim final rule echo a legal
memorandum submitted to EPA by the
legal counsel of the Methyl Bromide
Industry Panel at a July 1999 meeting.
A more detailed discussion of the
arguments made in this memorandum
can be found in the interim final rule
published in the Federal Register on
July 19, 2001 (66 FR 37752).

EPA responded directly to the legal
memorandum submitted by the Methyl

Bromide Industry Panel in the interim
final rule. EPA has reconsidered the
issue as it was raised by the comments
submitted in response to the interim
final rule and has concluded that its
approach reflects widely accepted
principles of customary international
law. The provisions of the Vienna
Convention on the Law of Treaties
(VCLT), 8 International Legal Materials
679 (1969), that concern treaty
interpretation generally reflect
customary international law. Paragraph
1 of Article 31 of the VCLT provides
that a treaty ““shall be interpreted in
good faith in accordance with the
ordinary meaning to be given to the
terms of the treaty in their context and
in the light of its object and purpose.”
Paragraph 3 of Article 31 of the VCLT
states, ““[t]here shall be taken into
account, together with any context:

* * * (a) any subsequent agreement
between the parties regarding the
interpretation of the treaty or the
application of its provisions.” Decisions
VI/11, VII/5, XI/12 and XI/13 constitute
subsequent consensus agreements
among the Parties to the Montreal
Protocol (including the United States)
regarding the interpretation and
application of the quarantine and
preshipment provision of Article 2H.
Therefore it is appropriate for EPA,
when determining what is consistent
with the “Montreal Protocol’s
quarantine and preshipment
provisions,” to take into account the
Decisions of the Parties.

Furthermore, in amending the CAA,
Congress specifically cited the plural
‘“‘quarantine and preshipment
provisions.” If Congress intended for
this phrase to be limited to the single
provision in the Protocol referencing
quarantine and preshipment in Article
2H, and not the subsequent Decisions
between the Parties regarding
interpretation or application of the
treaty, Congress would have presumably
directed the Agency to be consistent
with the singular provision.

Precedents within the current
regulations (40 CFR part 82)
demonstrate that the United States has
routinely considered Decisions that
clarify and interpret obligations under
the Montreal Protocol to be authoritative
and that such Decisions of the Parties
are currently implemented through
regulations under the CAA. Examples of
such regulatory implementation of
Decisions of the Parties include the
current U.S. definitions of “controlled
substance’ (based on Decision IV/12)
and “essential use”. Additional
examples of how U.S. regulations
incorporate Decisions by the Parties to
the Protocol can be found in the

preamble of the interim final rule
published in the Federal Register on
July 19, 2001 (66 FR 37752) and in 40
CFR part 82, subpart A.

VI. What Are the Definitions of
Quarantine and Preshipment
Applications?

In today’s final action, EPA is
defining quarantine applications and
preshipment applications, as agreed by
the Parties to the Montreal Protocol. The
Parties to the Protocol agreed to the
following definition of “quarantine
applications” in Decision VII/5:
“quarantine applications, with respect
to methyl bromide, are treatments to
prevent the introduction, establishment
and/or spread of quarantine pests
(including diseases), or to ensure their
official control, where: (i) Official
control is that performed by, or
authorized by, a national plant, animal,
or environmental protection or health
authority; (ii) quarantine pests are pests
of potential importance to the areas
endangered thereby and not yet present
there, or present by not widely
distributed and being officially
controlled.”

The Parties to the Protocol first agreed
to the following definition for
preshipment applications of methyl
bromide in Decision VI/11 and VII/5:
“preshipment applications are those
treatments applied directly preceding
and in relation to export, to meet the
phytosanitary or sanitary requirements
of the importing country or existing
phytosanitary or sanitary requirements
of the exporting country.” At the 11th
Meeting of the Parties in December
1999, the Parties further clarified the
intent of the term preshipment by
agreeing to the following definition in
Decision XI/12: “* * * preshipment
applications are those non-quarantine
applications within 21 days prior to
export to meet the official requirements
of the importing country or the existing
official requirements of the exporting
country. Official requirements are those
which are performed by, or authorized
by, a national plant, animal,
environmental, health or stored product
authority.”

EPA adopted the above definition of
preshipment applications in the interim
final rule and received nine related
comments. All of the commenters raised
the concern that the 21-day limitation
on treatments to qualify as a
preshipment application is unduly
restrictive and arbitrary. One
commenter stated that the time
restriction is unrelated to the purpose of
the preshipment exemption and that so
long as a treatment is done to meet the
official non-quarantine requirements of
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the importing or exporting country it
ought to qualify as a preshipment
application.

EPA believes that the incorporation of
a time restriction within the definition
of preshipment application is necessary
to meet the purpose of this exemption
as intended by the Parties to the
Montreal Protocol. The preshipment
exemption applies to treatments of
commodities near the time of export to
meet the official non-quarantine
requirements of the exporting or
importing country. Eliminating the time
requirement would invite misuse of the
exemption. With no established time
window, the argument could be made
that a pre-plant soil application of
methyl bromide qualifies as a
preshipment application because the
crop being cultivated would eventually
be exported from U.S. soil. By imposing
a time restriction, Decision XI/12 of the
Parties demonstrates that their intent
was not to imbue the preshipment
exemption with a lifecycle-wide scope.
The 21-day restriction was agreed upon
by the Parties (based on the advice of
global experts) as a reasonable time
limitation for the preshipment
exemption. EPA has received no
comment indicating that another time
limitation would be better justified and
meet the intent of the Parties in
implementing the preshipment
exemption.

In addition to the above, the
definition of quarantine applications is
qualified by the scope of the exemption
as stated in the CAA. As passed by
Congress, the CAA specifically applies
the quarantine and preshipment
exemption to quantities of methyl
bromide used to “fumigate commodities
entering or leaving the United States or
any State (or political subdivision
thereof)* * *”(CAA section 504(d)(5)).
This language makes clear Congress’s
intent to apply the exemption only
where there is the transport of goods
from one distinct locality to another,
and thus to prevent the potential for the
geographic spread of pests. As a result,
today’s action adds the following
sentence to the definition of quarantine
applications: “This definition excludes
treatments of commodities not entering
or leaving the United States or any State
(or political subdivision thereof).”
Section III.D. further discusses the uses
of methyl bromide that are excluded
from today’s exemption for quarantine
applications.

With today’s final action, EPA is
defining quarantine applications and
preshipment applications as follows:

Quarantine applications, with respect
to class I, Group VI controlled
substances, are treatments to prevent the

introduction, establishment and/or
spread of quarantine pests (including
diseases), or to ensure their official
control, where: (i) Official control is that
performed by, or authorized by, a
national (including state, tribal or local)
plant, animal or environmental
protection or health authority; (ii)
quarantine pests are pests of potential
importance to the areas endangered
thereby and not yet present there, or
present but not widely distributed and
being officially controlled. This
definition excludes treatments of
commodities not entering or leaving the
United States or any State (or political
subdivision thereof).

Preshipment applications, with
respect to class I, Group VI controlled
substances, are those non-quarantine
applications within 21 days prior to
export to meet the official requirements
of the importing country or existing
official requirements of the exporting
country. Official requirements are those
which are performed by, or authorized
by, a national plant, animal,
environmental, health or stored product
authority.

As specified in the above definitions,
a quarantine application of methyl
bromide must be “performed by, or
authorized by, a national (including
state, tribal or local) plant, animal or
environmental protection, or health
authority.” In addition, as delineated in
the above definition, quarantine
applications must be directed at
quarantine pests. Today’s definition of
preshipment applications is limited to
applications “to meet the official
requirements of the importing country
or existing official requirements of the
exporting country.” The definition of
preshipment applications specifies that
the phrase “official requirements”
means ‘‘those which are preformed by,
or authorized by, a national plant,
animal, environmental, health or stored
product authority.”

A. Are There Clarifications Regarding
Trade Within the U.S.?

The interim final rule interpreted
‘“‘quarantine applications” as including
interstate and inter-county treatments
required to control quarantine pests.
This interpretation is consistent with
the Technical and Economic
Assessment Panel’s (TEAP)
recommendation that the Parties of the
Protocol interpret Decision VII/5 to
include officially required treatments
for intra-country trade within the
territory of the Party and reconciles the
language of the Montreal Protocol with
section 604(d)(5) of the CAA on
Sanitation and Food Protection, which

refers to international, Federal, state and
local requirements.

In recognizing official state, county,
tribal, and local quarantine
requirements, EPA’s final rulemaking
interprets the definition of quarantine
applications such that an intra-country
quarantine treatment required by state,
county, tribal, or local plant, animal,
environmental, or health government
authorities constitutes an official
control. Today’s action adds
parenthetically that “national” is meant
to include state, tribal or local
authorities for purposes of the definition
of quarantine applications.

In contrast to the definition of
quarantine applications, which
accommodates intra-country trade, the
Protocol definition of preshipment
applications is specific to trade between
countries because of the phrase
“applications within 21 days prior to
export.” This distinction was noted in
the interim final rule and EPA received
no comment. Therefore, for the
purposes of today’s final action, the
exemption for preshipment applications
remains limited to the movement of
goods from the U.S. to another country,
and does not include movement of
goods within the U.S.

B. Are There Additional Qualifiers
Associated With the Definition of
Preshipment Applications?

The interim final rule noted, in
agreement with the 1998 TEAP interim
explanatory notes for the Parties, the
focus within the definition of
“preshipment applications” on
applications to meet “official
requirements”” and not “informal or
purely contractual or commercial
arrangements not required under official
regulations” (April 1998 TEAP Report,
page 145). EPA is continuing to stress
the importance of this limitation in the
scope of the preshipment exemption.
The definition of preshipment
applications specifies that the phrase
“official requirements” means, “those
which are performed by, or authorized
by, a national plant, animal,
environmental, health, or stored product
authority.”

The interim final rule’s definition of
preshipment applications further
qualifies the term “official
requirements” as it relates to exporting
countries to include only “existing
official requirements”. EPA interpreted
this phrase to imply the need to
establish a cutoff date. EPA asked for
comment on four possible
interpretations for the term “existing
official requirements of the exporting
country”. The options listed were to
exempt applications pursuant to official
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preshipment requirements of the
exporting country that were: (1) In effect
prior to the date the Parties to the
Protocol adopted Decision X1/12, which
was December 3, 1999, (2) in effect at
the time the interim final rule was
published in the Federal Register,
which was July 19, 2001, (3) in place at
the time this final rule on the quarantine
and preshipment exemption is
published in the Federal Register, or (4)
existing at the time of the methyl
bromide application (since it would be
an “existing” requirement of the
exporting country upon going into
effect).

EPA received eight comments related
to the interpretation of “existing official
requirements.” All commenters
supported the fourth option, which is to
exempt applications pursuant to official
preshipment requirements of the
exporting country that exist at the time
of the methyl bromide application.
Commenters noted that this
interpretation recognizes the possibility
of future outbreaks of new pests
requiring official action. EPA notes the
value to such flexibility within the rule
and believes that this interpretation is
consistent with the intended purpose of
the exemption.

It should be noted that the qualifier
“existing”’, as used within the
preshipment application definition,
applies only to the official requirement
of the exporting country (the U.S.) and
not to the preshipment requirements of
importing countries. Thus, if an
importing country were to establish a
new official requirement for the
preshipment application of methyl
bromide, nothing in this rule would
prevent a U.S. exporter from using
methyl bromide to meet the new
requirement of the importing country.

C. Are There Additional Qualifiers
Associated With the Definition of
Quarantine Applications?

With today’s final action EPA is
establishing the following parameters
for the quarantine exemption. For
commodities imported to, exported
from, and transported within the U.S.,
the exemption for quarantine
applications will apply when: (1)
Methyl bromide is identified within
quarantine regulations as the unique
treatment option for specific quarantine
pests; (2) methyl bromide is identified
within quarantine regulations as one
among a list of treatment options for
specific quarantine pests; and (3) methyl
bromide is required for an emergency
quarantine application. Under section 3,
section 18, and section 24a of the
Federal Insecticide, Fungicide and
Rodenticide Act (FIFRA), EPA is

notified of emergency quarantine
applications of methyl bromide in
accordance with specific requirements
published under FIFRA. In addition to
the above, for commodities being
exported from the U.S. to a foreign
nation, the exemption applies to
quarantine applications when there is a
broad performance-based quarantine
requirement. In other words, the
exemption applies when an importing
country has quarantine regulations
which broadly require U.S. exported
commodities to be free of quarantine
pests without specifying the types of
treatments.

The above follows EPA’s decision in
the interim final rule. The Agency
received 12 comments on the scope of
the quarantine exemption. Every
commenter said that the broadest
possible option should be implemented
by the Agency. EPA believes that the
scope of the exemption described above
is the broadest interpretation that it can
reasonably adopt for each given type of
commodity. For example, for imports,
USDA/APHIS requirements are explicit
regarding treatment options acceptable
for the control of specific crop/pest
combinations. EPA considered limiting
the scope of the quarantine exemption
to only those instances where APHIS
lists methyl bromide as the only
acceptable treatment option for a given
pest. However, as many commenters
noted, variations in climate, etc. can
affect the level of efficacy of treatment
options in different regions. Thus, EPA
chose to adopt a broader definition of
the quarantine exemption which applies
to quantities of methyl bromide used to
meet quarantine requirements where
fumigation with methyl bromide is the
listed, or one of the listed, treatment
options.

While EPA believes that such an
interpretation is sufficiently broad for
the purposes of imported and
domestically traded commodities given
the applicable U.S. regulations, the
Agency recognizes that some foreign
countries lack such specificity within
their quarantine regulations for
imported commodities. EPA chose to
create even greater flexibility within the
quarantine exemption in order to
accommodate the broad, performance-
based quarantine requirements of these
foreign trade partners.

D. How Does the Exemption for
Quarantine Applications Apply to
Commodities Issued “Phytosanitary
Certificates™?

Today’s final action exempts methyl
bromide in situations when a foreign
country’s regulations require a
certification that U.S. commodities be

exported free of quarantine pests. EPA
understands that both USDA/APHIS
and State agencies issue “‘phytosanitary
certificates” that accompany U.S.
commodities exported to foreign
countries. These phytosanitary
certificates are often required by
importing foreign countries to ensure
that U.S. exports are free of quarantine
pests. To the extent that methyl bromide
is used by a U.S. exporter to meet a
foreign quarantine requirement, the
phytosanitary certificates (PPQ Form
577, PPQ Form 578, and PPQ Form 579)
issued by USDA/APHIS or an
authorized State agency will be an
additional means for EPA to cross-check
quarantine applications of methyl
bromide under today’s exemption.

As was noted in the interim final rule,
and for this final action, EPA is not
exempting methyl bromide used for
non-quarantine applications, even if the
foreign country requires the U.S.
exporter to obtain a phytosanitary
certificate. Today’s exemption applies to
the use of methyl bromide to meet an
official foreign quarantine requirement.
If PPQ Forms or other types of
certificates are issued for commodities
meeting state or local quarantine
requirements then methyl bromide used
in these cases is considered exempt
under today’s action, provided that
methyl bromide is one of the listed
treatment options.

E. How Do the Definitions of
Preshipment and Quarantine
Applications Apply to Food Sanitation?

The language of the Clean Air Act
related to the quarantine and
preshipment exemption explicitly limits
the exemption to quantities of methyl
bromide used ““to fumigate commodities
entering or leaving the United States or
any State (or political division thereof)
for purposes of compliance with Animal
and Plant Health Inspection Service
requirements * * *” (emphasis added).
By applying the quarantine and
preshipment exemption only to
quantities of methyl bromide used to
fumigate commodities being transported
from one geographical location to
another, Congress imposed limitations
on how the definitions of preshipment
and quarantine applications apply to
food sanitation.

As defined in today’s action,
preshipment applications are those non-
quarantine applications within 21 days
prior to export to meet the official
requirements of the importing country
or existing official requirements of the
exporting country. Official requirements
are those which are performed by, or
authorized by, a national plant, animal,
environmental, health or stored product
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authority. Methyl bromide used any
time within 21 days prior to export of

a commodity to meet “official
requirements” related to food sanitation
would qualify under the preshipment
exemption. Any treatment performed
outside of this 21 day window, by
definition, does not qualify for the
preshipment exemption.

The exemption of methyl bromide for
quarantine applications, as defined by
the interim final action, did not apply
to preventative treatments to meet food
sanitation standards. EPA received 4
comments about the interaction between
food sanitation standards and the
quarantine exemption. All commenters
asserted that preventative treatments of
commodities with methyl bromide to
meet food sanitation requirements
should qualify as “quarantine
applications” because “such standards
are geared to preventing the
dissemination of pests, although
admittedly for human health and food
sanitation purposes.”

EPA'’s final action is bound by the
limitations imposed on the quarantine
exemption by the definitions and
determination of scope agreed upon by
the Parties to the Montreal Protocol and
adopted by Congress in the Clean Air
Act. EPA understands that certain
industries often use methyl bromide as
a prophylactic treatment for periodic
quality control fumigations associated
with food sanitation. Stored
commodities, such as dried fruits, nuts,
and cocoa beans, as well as grain mills
and pasta manufacturing facilities are
often fumigated periodically with
methyl bromide to prevent populations
of pests, such as insects and rodents,
from increasing to a point where they
would adversely affect food quality.
Such in situ population control
measures do not qualify as quarantine
applications since they are not
performed on “commodities entering or
leaving the United States or any state (or
political subdivision thereof) * * *”

Additionally, food sanitation
requirements that are directed at
controlling population levels of pests
endemic to the region would not qualify
under the definition of “quarantine
applications”. The quarantine
definition, as established in today’s final
action, stresses that exempt applications
of methyl bromide are “to prevent the
introduction, establishment and/or
spread of quarantine pests (including
diseases).” Quarantine pests are defined
as ‘“‘pests of potential importance to the
areas endangered thereby and not yet
present there, or present but not widely
distributed and being officially
controlled.” Endemic pests are not
quarantine pests.

The above limitations were noted in
the interim final version of this rule.
Likewise, the Agency noted in that
publication its interest in comments
related to prophylactic uses of methyl
bromide to meet food sanitation
standards in order to use this
information in the Agency’s
development of the Critical Use
Exemption to the phaseout of methyl
bromide. Please see the discussion
below (Section VIIIA) related to the
Critical Use Exemption.

F. How Do These Definitions Apply to
“Propagative Material’?

The use of methyl bromide to
fumigate the soil for growing
propagative material, such as strawberry
rhizomes, differs from many quarantine
applications of methyl bromide. The
Agency sought comment on the use of
methyl bromide for propagative
materials and received a variety of
information on relevant quarantine
regulations, planting and fumigating
practices, and propagative materials
(other than strawberry rhizomes) that
use methyl bromide to meet quarantine
requirements.

With today’s final action, the
exemption for quarantine applications
applies to methyl bromide used for
growing propagative material if the
methyl bromide is being used to grow
propagative material to meet official
quarantine requirements of the
destination to which the propagative
material will be transported. Although
the interim final rule only cited
strawberry rhizomes in the discussion of
the exemption for propagative material,
with today’s action EPA wishes to
clarify that the exemption also covers
other propagative material, including
tree seedlings, when the methyl
bromide is used to meet an official
quarantine requirement of the
destination to which the propagative
material will be transported.

EPA notes the following qualifiers in
the application of the quarantine
exemption to methyl bromide used to
grow propagative material (also referred
to as “plants for planting”). First, as
noted above (see discussion in part
VI.C.), the Clean Air Act language
specifies that the scope of the
quarantine exemption is limited to use
of methyl bromide for fumigation of
goods for transport from one distinct
locality to another. Thus, the exemption
for propagative materials only applies
for use with “plants for planting” that
are to be transported (complete with
rootstock) from one distinct locality to
another. Second, today’s action only
exempts the use of methyl bromide for
pre-plant fumigation of soil to meet

official quarantine requirements
specifying that the underground
portions of the propagative material are
to be free from quarantine pests. The
purpose of such regulations is ensuring
that quarantine pests are not spread to
the region where the regulated rootstock
will be replanted. This exemption does
not apply to pre-plant soil treatment for
commodities transported without their
attached rootstock, or commodities
transported for any purpose other than
for replant.

Finally, with this action, EPA is only
exempting quantities of methyl bromide
used to grow propagative material to
meet official quarantine requirements of
the destination to which such material
will be transported. If the material is
transported to a destination that has no
applicable official quarantine
requirements, then the methyl bromide
used does not qualify for this
exemption. This is true even in an
instance where a farmer legitimately
justified using exempted methyl
bromide to meet a quarantine
requirement for propagative materials,
yet due to economic or market
conditions the farmer does not send the
seedlings to the planned destination,
and instead sends the seedlings to a
region without relevant quarantine
requirements. EPA recognizes that many
of the propagative materials for which
this exemption applies are planted far in
advance of their trade and transplant
and that farmers face some difficulty in
accurately predicting their commodities’
ultimate destination. The Agency
reminds methyl bromide users that non-
exempted quantities will be available
until the January 1, 2005 phaseout date
and that the Critical Use Exemption will
become available after the phaseout (see
discussion in part VIII.A. below).

The use of exempted methyl bromide
to grow propagative material that the
grower planned to ship to a destination
with a propagative material quarantine
requirement, but which the grower
ultimately shipped to a destination
without such a requirement, may raise
compliance issues for the United States
under the Protocol. Such quantities of
methyl bromide would count against the
U.S. cap for domestic methyl bromide
consumption. The U.S. could exceed its
control obligations under the Protocol if
all U.S. production and consumption
allowances for methyl bromide were
expended in a particular control period
(calendar year) and some methyl
bromide in the same control period was
mistakenly exempted for quarantine
applications when, in fact, the
propagative material was sent to a place
without quarantine requirements. With
this action, EPA is implementing the
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following options for rectifying such
discrepancies. The methyl bromide user
found to be incorrectly using exempt
quantities of methyl bromide for
propagative uses as described above
may choose either of the following
options to rectify their actions. First, a
methyl bromide user in the above
situation may choose to buy an
equivalent amount of production
allowances for any ozone-depleting
substance, on an ozone-depleting
potential (ODP) weighted basis, and
retire those allowances, thus rendering
them unable to be expended for new
production in accordance with subpart
A of 40 CFR part 82. Alternatively, a
person who uses exempted methyl
bromide to meet a propagative material
quarantine requirement, and who
ultimately changes the material’s
destination to one without a quarantine
requirement, can choose to destroy an
amount of any ozone-depleting
substance that is equivalent on an ODP-
weighted basis to the amount of methyl
bromide used. This approach differs
from the first option, in that it requires
the person to physically destroy an
existing quantity of an ozone-depleting
chemical rather than reduce the overall
quantity produced in the future.

Those users of methyl bromide
required to perform one of the
compensatory measures described above
to rectify a non-compliance situation
must submit to EPA a letter of
certification detailing the following
information: (1) The quantity of exempt
methyl bromide used on propagative
materials that were shipped to a
destination lacking a quarantine
requirement; (2) the compensatory
option chosen (see discussion above);
(3) the ozone-depleting substance
destroyed or the type of production
allowance obtained; and (4) the quantity
of ozone-depleting substance destroyed
or production allowances retired. See
the section above entitled FOR FURTHER
INFORMATION CONTACT for submittal
information.

Monitoring and compliance issues are
a concern associated with the use of
methyl bromide for pre-plant
propagative material uses. EPA
expressed a concern in the interim final
rule about situations where propagative
materials are grown in proximity to
crops that do not qualify for quarantine
and preshipment exemption. EPA
believed that it would be difficult to
ensure that exempted quantities of
methyl bromide were being properly
used. However, the Agency received
input from 3 commenters that state that
propagative material is rarely, if ever,
grown in proximity to other crops,
which alleviates the Agency’s concern.

The Agency will continue to monitor
this possibility.

G. How Do These Definitions Apply to
In-Transit Applications?

EPA understands that some users of
methyl bromide may be testing and/or
using “on-ship” fumigation of
commodities while they are “in-transit.
With today’s final action, EPA is
interpreting the definition of quarantine
application to apply to these quantities
of methyl bromide used “in-transit”
when the use is to meet an official U.S.
quarantine requirement and is in
accordance with other U.S. regulations
for commodities being imported into the
U.S., (see discussion in part VI.C. above
for more information on what is
considered an official quarantine
requirement for an imported
commodity) or for commodities moving
from one location to another within the
U.S. However, today’s action does not
exempt quantities of methyl bromide
used outside of U.S. jurisdiction on U.S.
exported commodities to meet the
importing country’s official quarantine
requirements while the commodities are
“in-transit.” Today’s action, likewise,
does not exempt quantities of methyl
bromide used on U.S. exported
commodities when they are being
transshipped through a foreign country
en route to the destination importing
country. Finally, today’s action does not
exempt quantities of methyl bromide
used to meet an importing country’s
requirements when a commodity is
simply being transshipped through the
U.S. from the exporting foreign country
en route to the importing foreign
country.

It should be noted that use of methyl
bromide after a shipment leaves the
Unites States is not an exempt
preshipment application because the
application did not occur “within 21
days prior to export” from the U.S.,
where the word “export” is interpreted
to mean the departure of a commodity
from the Unites States.

VII. What Is the Process for Exempting
Methyl Bromide for Use in Quarantine
and Preshipment Applications?

With this action, EPA is establishing
a process to exempt methyl bromide
used for quarantine and preshipment
applications from the Allowance
Program’s control measures that phase
out production and consumption of
methyl bromide (described in Part I.
Background above). Today’s action
exempts quantities of methyl bromide
used for quarantine and preshipment
applications from the production and
consumption reduction steps between
now and 2005, as well as beyond the

’

final phaseout of production and
consumption under the Montreal
Protocol and Clean Air Act on January
1, 2005.

EPA is creating a recordkeeping and
reporting process that is flexible enough
to respond to demands arising when
commodities need to be protected from
infestations by quarantine pests and
when commodities need to be treated
immediately prior to shipment in
accordance with official requirements.
Such flexibility needs to be balanced
with the U.S. Government’s reporting
requirements under the Montreal
Protocol. Today’s action includes a
certification and reporting procedure
under authority of the Clean Air Act
(CAA) for exempted production and
consumption of methyl bromide for
quarantine and preshipment
applications.

A. What Recordkeeping and Reporting
Must Producers and Importers Perform?

Until the January 1, 2005 phaseout
date for methyl bromide, U.S.
companies will continue to hold
production and consumption
allowances, calculated as a percentage
of their baseline production and
consumption. After January 1, 2005,
there will not be production allowances
and consumption allowances for methyl
bromide. The relationship between each
company’s baseline production
allowance and baseline consumption
allowances and the reduction steps in
these allowances is in accordance with
the control measures under the
Montreal Protocol and the Clean Air Act
as described in part I of today’s rule and
in the direct final rule published in the
Federal Register on November 28, 2000
(65 FR 70795).

Because quarantine and preshipment
applications are exempted from the
phaseout, the total quantities of methyl
bromide produced and imported that
are specifically designated for
quarantine and preshipment will not be
counted as net production or net import
for the purposes of the Allowance
Program. In order for EPA to ensure that
qualifying quarantine and preshipment
quantities of methyl bromide are being
properly exempted from companies’
total allowed production/import, the
Agency must have a record of those
exempted quantities.

Currently, § 82.13 requires producers
and importers to submit quarterly
reports to EPA with information on the
gross quantity of methyl bromide
produced or imported in that quarter. In
that same report, producers and
importers indicate the quantity
specifically designated for
transformation and for destruction and,
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thus, exempted from the reduction steps
and phaseout of methyl bromide. EPA
subtracts these quantities for
transformation and for destruction from
the gross quantity reported to obtain the
company’s net production or import.
The interim final rule required
producers and importers to include the
quantities of methyl bromide
specifically designated for quarantine
and preshipment applications on these
same quarterly reports. Quantities of
methyl bromide used for quarantine and
preshipment applications are also
subtracted from the gross quantity of
production or import because of their
exempted status and, thus, are not
counted against a company’s production
and consumption allowances.

In addition to the reporting
requirements outlined above, the
interim final rule established the
following recordkeeping requirements
for producers and importers. Domestic
purchasers (distributors or customers)
must provide producers and importers
with certifications that a designated
quantity is being purchased solely for
quarantine and preshipment
applications (discussion of requirements
for foreign purchasers appears below in
part VILD.) Certifications from
distributors will attest that the material
will be sold only for quarantine and
preshipment applications, and
certifications from applicators
purchasing directly from a producer or
importer will attest that the material
will be used only for quarantine and
preshipment applications.

While EPA received no comments on
the specific recordkeeping and reporting
procedures described in the interim
final rule, several commenters
submitted general feedback. All
comments on this topic focused on the
burden of recordkeeping and reporting
and suggested that the creation of a
FIFRA label specific to quarantine and
preshipment would help to ease that
burden. EPA recognizes the potential
utility of a quarantine and preshipment
specific FIFRA label (see full discussion
below in part VILE.). However, until
such a label can be established, EPA
must rely on another means of obtaining
the information it needs to meet the
U.S.’s reporting obligations under the
Montreal Protocol and to ensure
domestic compliance with the
phasedown and phaseout schedule for
production and import. The
requirements created by the interim
final rule were discussed with many
industry representatives and represent
one of the least burdensome options
available. Thus, with this final action
EPA is continuing the recordkeeping
and reporting requirements for

producers and importers established by
the interim final rule and described in
the above text.

B. Are Methyl Bromide Applicators
Required To Report?

Today’s action includes a certification
requirement for purchases of methyl
bromide by applicators. Applicators
must submit a certification to the seller
of the methyl bromide when they want
to purchase a specific quantity of
methyl bromide explicitly for
quarantine and preshipment
applications. The applicator will certify
that the quantity purchased will be used
solely for quarantine and preshipment
applications. The applicator must send
the certification to the company selling
the methyl bromide before the seller
ships the cylinders of methyl bromide
(i.e., certification before shipment).

The applicator can obtain the
certification form at EPA’s Web site at
http://www.epa.gov/ozone/mbr or from
their methyl bromide distributor. The
applicator must check the box
indicating that the particular quantity
being ordered is solely for quarantine
and preshipment applications as
defined on the form (see the definition
above in Part VI) and will neither be
sold nor used for any other purpose.
The applicator must sign the form
certifying, under penalty of law, that the
quantity of methyl bromide purchased
will be used solely for quarantine and
preshipment applications in accordance
with the definitions. The applicator
must return the completed and signed
form to the distributor. The distributor
retains the certification form in order to
compile data that they will submit to
EPA on the quantity of methyl bromide
sold under the exemption for quarantine
and preshipment applications. The
certification form ensures that quantities
of methyl bromide produced or
imported under the exemption for
quarantine and preshipment
applications are used only in
accordance with the strict requirements
of the exemption. It is important to note
that the applicator will also be able to
purchase non-exempt methyl bromide
until the phaseout date for methyl
bromide.

For quarantine applications, the
applicator must collect documentation
citing the regulatory requirement or
other official requirement that justifies
the use of exempted methyl bromide.
Acceptable documentation for a
quarantine application includes the
forms provided directly to the
applicator by an official from a national
plant, animal, environmental protection
or health authority (e.g. USDA/APHIS)
requesting the treatment of commodities

to control quarantine pests. In the
absence of official documentation from
a plant, animal, environmental
protection or health authority, the
commodity owner, shipper or their
agent must provide a letter to the methyl
bromide applicator requesting the use of
methyl bromide that explicitly cites the
regulation requiring a quarantine
treatment or quarantine official control.
Likewise, the applicator must collect
documentation citing the official
requirement calling for a preshipment
application. The commodity owner,
shipper or their agent must provide a
letter to the methyl bromide applicator
requesting the use of methyl bromide
that explicitly cites the official
requirement for a preshipment
application. The letter that the
commodity owner, shipper or their
agent presents to the applicator must
include the following statement: ““I
certify knowledge of the requirements
associated with the exempted
quarantine and preshipment
applications published in 40 CFR part
82, including the requirement that this
letter cite the treatments or official
controls for quarantine applications or
the official requirements for
preshipment requirements.”” Both the
commodity owner, shipper or their
agent and the applicator must maintain
this letter for three years in accordance
with current recordkeeping
requirements in 40 CFR part 82, subpart
A. Neither the applicator nor the
commodity owner, shipper or their
agents are required to submit the letter
to EPA.

The requirements established by
today’s final action exactly match the
requirements of the interim final rule.
EPA received one comment related to
these reporting requirements. The
commenter raised the concern that
requiring distributors to send and
recover Certification Forms prior to
every sale could cause supply delays
and backlog of commodities needing
fumigation at ports. EPA does not
believe that the above requirements will
cause such a backlog if efficiently
managed. While the above protocol
explicitly requires that distributors must
receive completed Certification Forms
prior to distributing the order of methyl
bromide, there is flexibility regarding
when distributors must provide the
blank forms to their customers. In fact,
a distributor may send a blank
Certification Form to every applicator
with instructions to make many copies
of the blank form, so each applicator is
ready to place immediate, “rush” orders
for methyl bromide for quarantine and
preshipment applications. However, in
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situations when an applicator needs to
have methyl bromide on-hand to
fumigate a shipment hours after it
arrives, EPA understands applicators
strive to anticipate these busy seasons
and accordingly place large orders well
in advance. Under today’s exemption,
when an applicator places a large order
in anticipation of future needs for
methyl bromide for quarantine and
preshipment applications, the
applicator can and must submit the
Certification Form for the quantity that
will be stored to be used solely for
quarantine and preshipment
applications in the future.

C. Are Distributors Required To Report?

With today’s action, EPA is requiring
that a person who distributes methyl
bromide to applicators (the distributor)
compile all the information from
applicator certifications (as described in
part VILB above) on a quarterly basis
and submit the summary data to EPA.
In administering other parts of the
stratospheric ozone protection program
over the past decade, regulated
companies have often expressed an
appreciation for the submission of
smaller, quarterly reports, rather than
one large, end-of-year report. EPA also
believes that regular, quarterly tracking
by distributors will increase the
accuracy of reporting. Since EPA
received no comments objecting to the
submission of quarterly reports, we are
requiring distributors to submit
quarterly reports that summarize the
total quantity of methyl bromide sold
over a quarter to applicators who
submitted certifications described in
part VILB above.

The collection of information on the
quantity of methyl bromide sold and
certified for quarantine and
preshipment applications is needed so
that the U.S. can respond to a recent
amendment to the Protocol. The
amendment, to which the Parties agreed
at their Eleventh Meeting in Beijing in
1999, adds a provision to Article 7
(Reporting of Data), requiring Parties to
submit information on the amounts of
methyl bromide used for quarantine and
preshipment applications. Reporting by
the distributors will allow a comparison
between the quantities of methyl
bromide sold and certified for
quarantine and preshipment
applications with the amount of methyl
bromide produced and imported for
quarantine and preshipment
applications, as reported in the
producers’/importers’ report as
described in part VIL.A above.

D. What About Methyl Bromide
Exported for Quarantine and
Preshipment Applications?

With today’s action, producers and
others that export methyl bromide must
report the total quantity of methyl
bromide explicitly exported to
individual foreign countries for
quarantine and preshipment
applications on a quarterly basis. Under
§82.13, producers and exporters already
distinguish other exempted quantities of
methyl bromide explicitly exported for
transformation or destruction. For each
export of methyl bromide for quarantine
and preshipment applications, as for
exports for transformation or
destruction, the exporter must obtain a
certification from the foreign person
(entity) importing the methyl bromide
stating that the material will be used
only for quarantine and preshipment
applications. These certifications must
be submitted with the quarterly reports.
These certifications will then be shared
with the appropriate foreign government
officials in the importing country and
the compiled data will be shared with
UNEP advisory bodies to the Protocol.
Certifications must accompany the
reporting on quantities exported for
quarantine and preshipment
applications because of a concern that
the U.S., as one of the largest worldwide
producers of methyl bromide, could
potentially contribute to the creation of
a loophole for non-exempt uses of
methyl bromide around the globe. EPA
feels it will be important to closely
monitor and track production of methyl
bromide that is exported for quarantine
and preshipment applications because
these uses are exempt from Protocol
control measures.

The above requirements are consistent
with those created by the interim final
rule. EPA received no comments related
to this issue.

E. Will There Be a FIFRA Pesticide Label
Change?

The interim final rule introduced the
possibility of EPA’s Office of Pesticide
Programs developing, under the
authority of the Federal Insecticide,
Fungicide and Rodenticide Act (FIFRA),
a unique label for methyl bromide
specifically designated for quarantine
and preshipment use. The Agency
received five comments in support of
such an action. Commenters advocated
that EPA replace the record keeping and
reporting requirements established by
the interim rule (and continued with
today’s action) with such a label in
order to reduce the burden on users
associated with the Quarantine and
Preshipment Exemption.

EPA recognizes the potential burden
reduction that creating a new QPS-
specific FIFRA label could offer,
however, the Agency also remains
cognizant of the need to retain access to
the information it needs to meet the U.S.
government’s own international
reporting requirements as established by
the Montreal Protocol. Thus, after the
Office of Pesticide Programs finishes the
process of making changes that create a
new QPS-specific FIFRA label for
methyl bromide, the Office of Air and
Radiation will consider ways to simplify
today’s recordkeeping and reporting
requirements but likely retain some of
these requirements to ensure the
accurate submission of data in
accordance with U.S. obligations under
the Montreal Protocol.

A registration/label change would
designate individual cylinders of methyl
bromide specifically for quarantine and
preshipment applications and it would
be illegal to use the material in these
cylinders for other uses. Under an
approved registration/label change there
would be unique registration numbers
for the new labels that would
accompany each cylinder through the
chain of commerce from producers or
importers to the end-user (the
applicator). As currently required under
FIFRA, establishments would report
total quantities of methyl bromide under
this new quarantine and preshipment
registration/label to EPA’s Office of
Pesticide Programs on an annual basis.
Following a change in the FIFRA
authorized registration/label, it would
be possible for the Agency to reconcile
the total quantity of methyl bromide
certified to be solely for quarantine and
preshipment applications under
procedures described in parts VIL.B and
VII.C above, the total quantity of methyl
bromide produced or imported for
quarantine and preshipment
applications under today’s part VILA
above, and the annual FIFRA
establishment reports on methyl
bromide, which reference specific
products by registration number.

EPA’s Office of Pesticide Programs is
continuing to work with the Methyl
Bromide Industry Panel to develop a
registration and label change for methyl
bromide products. EPA reserves the
ability to reevaluate the record keeping
and reporting requirements established
in today’s action if and when such a
label is created.

VIII. What Were Other Considerations
and Situations on Which EPA Sought or
Received Comment?

In the interim final rule, EPA sought
comment on a number of possible
variations on the exemption that were
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not incorporated into the interim rule as
it was published. The Agency received
comment on some of these items, as
well as on other topics for which
comment was not expressly sought.

EPA recognizes that additiona
questions may arise regarding aspects of
today’s final action. If a person has a
question about whether a certain aspect
of today’s final action applies to their
situation, EPA is encouraging the
submissions of written questions
accompanied by a detailed description
of how methyl bromide relates to the
person’s particular enterprise. The
Agency will consider questions about
whether aspects of today’s final action
apply in the context of EPA’s regular
process for issuing written
determinations.

A. Methyl Bromide Is the Only Feasible
Treatment Option

EPA received 31 comments in
response to the interim final rule that
addressed the lack of feasible
alternatives available for specific uses of
methyl bromide and the economic
impact of the phaseout on sectors of the
agricultural industry. In response to
such comments, EPA notes that there is
no “critical need” requirement
associated with the Quarantine and
Preshipment Exemption at this juncture.
The exemption applies only to uses of
methyl bromide that qualify as a
quarantine or preshipment application,
as defined by this final action,
regardless of the availability of
alternatives.

The Montreal Protocol and the CAA
created two distinct exemptions to the
methyl bromide phaseout: (1) The
Quarantine and Preshipment
Exemption, and (2) the Critical Use
Exemption. The Critical Use Exemption
was created by the Parties to the
Protocol to address the possibility that
substitutes and alternatives may not be
available for all methyl bromide uses by
the January 1, 2005 phaseout date. The
term ““critical use” is defined, in part, by
the lack of technically or economically
feasible alternatives. For more
information about the Critical Use
Exemption please consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section or visit
http://www.epa.gov/ozone/mbr/
cueqa.html.

B. Has the Agency Considered
Definitions Under the International
Plant Protection Convention (IPPC)?

Under the International Standards for
Phytosanitary Measures (ISPMs)
adopted by members of the International
Plant Protection Convention (IPPC) on
April 22, 2001, the definition of “official

control” is different than the definition
that was agreed to by the Parties to the
Montreal Protocol and adopted by EPA
in the interim final rule. The IPPC
definition of the phrase “official
control” is, “the active enforcement of
mandatory phytosanitary regulations
and the applications of mandatory
phytosanitary procedures with the
objective of eradication or containment
of quarantine pests or the management
of regulated non-quarantine pests.” The
IPPC glossary of phytosanitary terms
defines “official” as “‘established,
authorized or performed by a National
plant protection Organization (NPPO).”
In the United States, the NPPO is the
USDA Animal and Plant Health
Inspection Service (APHIS), Plant
Protection and Quarantine (PPQ)
Program.

Further, under the ISPMs adopted by
the IPPC, the phrase “regulated non-
quarantine pests” is defined as, “‘a non-
quarantine pest whose presence in
plants for planting affects the intended
use of those plants with an
economically unacceptable impact and
which is therefore regulated within the
territory of the importing contacting
party.”

EPA sought comment in the interim
final rule on this IPPC definition of
“official control”” and received 3
comments. All commenters stated that
EPA ought to adopt the IPPC definition
because it is broader than that adopted
in the interim final rule.

In this final action, EPA is adopting
the definition of “official control” found
in the interim final rule and agreed
upon by the Parties to the Montreal
Protocol. The IPPC definition is broader,
insofar as includes within its scope not
only regulated quarantine pests but also
regulated “non-quarantine pests”’, an
addition not found in EPA’s definition.
However, IPPC defines the phrase ‘non-
quarantine pests” as being applicable
only to “‘plants for planting”. [With this
final action, EPA explicitly applies the
quarantine exemption to use of methyl
bromide for growing propagative
material if it is being used to meet
official quarantine requirements of the
destination to which the propagative
materials are being transported.
However, the IPPC’s definition is much
narrower than the Protocol’s, because
the word “official” under the IPPC is
limited only to national plant protection
organization, and the Protocol’s
quarantine definition refers to “plant,
animal or environmental protection or
health authority”” and the preshipment
definition refers to ‘“national plant,
animal, environmental, health or stored
product authority”.

Additionally, in 1998, the TEAP
explicitly laid out the differences
between the IPPC’s and the Montreal
Protocol’s definitions of “official
control” for consideration by the
Parties. The Parties rejected making any
changes to the Protocol’s definition of
“official control” even when presented
with the IPPC language (See discussion
in section IV above). The Agency is
acting in conformity with customary
international law by adhering to the
decision of the Parties on this matter.

C. What Action Is the Agency Taking
Regarding Prophylactic Fumigation of
U.S. Exports When the Fumigation Is
Not Mandated by Import Regulations?

U.S. businesses sometimes use methyl
bromide against non-quarantine pests
for a commodity that is being exported
because it is known that the importing
country will treat with methyl bromide
at the port of entry if the detected level
of these non-quarantine pests during
port-of-entry inspection exceeds that
country’s standards. Some U.S.
exporters give their commodities a
prophylactic treatment in the U.S. to
prevent a much more damaging
treatment in the receiving country that
could occur if non-quarantine pests
were found, possibly reducing the
quality of the commodity. In cases
where an official foreign Party
requirement is specific to quarantine
pests, or there is a general performance-
based quarantine requirement, the use
of methyl bromide under the exemption
for quarantine applications would be
appropriate. In addition, fumigation
with methyl bromide to meet U.S.
government or foreign non-quarantine
requirements 21 days prior to export of
the commodity would also be exempt
under the definition of preshipment
applications. The Agency reminds
methyl bromide users that non-
exempted quantities will be available
until the January 1, 2005 phaseout date
and that the Critical Use Exemption will
become available after the phaseout (see
section VII.A. above).

D. What Action is the Agency Taking
Regarding the Exclusion of Specific
Quarantine and Preshipment
Applications From the Exemption at
Some Future Time?

The Parties to the Protocol in Decision
X1/13 request Parties to “review their
national plant, animal, environmental,
health an stored product regulations
with a view to removing the
requirement for the use of methyl
bromide for quarantine and
preshipment where technically and
economically feasible alternatives
exist.” The reason for a review process
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would be to limit the production and
import of methyl bromide to only those
cases where no other “technologically
and economically feasible alternatives
exist.” Through time, it is likely that the
use of methyl bromide will be less and
less necessary for quarantine and
preshipment applications. When
technically and economically feasible
alternatives to methyl bromide are
available, a process will be devised that
will allow the U.S. to limit the use of
this ozone-depleting substance while
taking into account the need to protect
international trade. In the years beyond
the methyl bromide production and
consumption phaseout, there will
continue to be an exemption for
quarantine and preshipment
applications but there may no longer be
price pressures for moving away from
these quarantine and preshipment
applications of methyl bromide.
Therefore, the Parties to the Protocol
emphasize the importance of reviewing
quarantine and preshipment
applications and identifying when
technically and economically feasible
alternatives exist, and removing these
applications from the exemption.

EPA offered several options for
implementing such a review process in
the interim final rule. The Agency
received 5 comments related to this
issue. All commenters asserted that the
option to eliminate the Quarantine and
Preshipment Exemption after the
phaseout and ask users to apply for
critical-use exemptions where no
technically or economically feasible
alternatives exist offered by EPA in the
interim final rule was contrary to the
provisions of the Montreal Protocol and
could not be pursued without an
amendment to the agreement. Given the
request by the Parties for a future
contraction of the Quarantine and
Preshipment Exemption, EPA does not
agree that the Protocol prohibits such a
course of action. However, the Agency
agrees that this option may impose the
burden of completing a Critical Use
Exemption Application on users where
it may not be necessary. Thus, with this
action, EPA sets forth its intent to meet
the Parties’ request for a domestic
review process for quarantine and
preshipment applications of methyl
bromide by establishing a procedure for
excluding specific quarantine and
preshipment applications from the
exemption when EPA determines by
notice and comment rulemaking that
alternatives are in significant
international use for the specific
applications. In undertaking the process
of notice and comment rulemaking, EPA
will consult with USDA/APHIS

regarding alternatives that are
efficacious for quarantine and
preshipment and are in significant
international use for specific quarantine
and preshipment applications. Such a
notice and comment rulemaking process
will allow U.S. users of methyl bromide
for quarantine and preshipment
applications to make the case that
although alternative(s) are in significant
international use, the specific
circumstances of their U.S. applications
are unique (e.g., the alternatives are not
feasible or commercially available in the
U.S.) and continue to warrant the use of
methyl bromide.

EPA considered relying on market
prices to guide methyl bromide use as
an alternative to the formal review
process described above. However, the
Agency was unable to gather adequate
information to determine whether the
price of methyl bromide would be
sufficiently likely to provide an
incentive for the development and use
of alternatives. Without adequate
economic analysis, the Agency is unable
to rely on market forces to meet the
U.S.’s international commitment.

IX. What Are the Steps To Conform the
U.S. Methyl Bromide Phaseout
Schedule and Exemptions to the
Montreal Protocol and Amended Clean
Air Act?

During stakeholder meetings, and in
the proposed and final rules that
established the 25 percent reduction in
methyl bromide baseline allowances
beginning in 1999 (64 FR 9290, 64 FR
29240), EPA described its intention to
follow with separate rulemakings that
would include the additional phaseout
steps for methyl bromide and establish
additional exemptions in accordance
with the Protocol and the CAA. The rule
establishing the remaining reduction
and phaseout schedule for methyl
bromide was published November 28,
2000 (65 FR 70795). The reduction and
phaseout schedule is listed above at the
end of part I.

After the phaseout on January 1, 2005,
critical-use exemptions are permitted
under the Montreal Protocol and the
Clean Air Act when nominated by the
United States and approved by the
Parties. In addition, an emergency use
exemption of no more than 20 metric
tonnes is available after the phaseout on
January 1, 2005. In 2001, EPA initiated
stakeholder meetings to develop a
process for an emergency use exemption
and for critical use exemptions, which
is designed to ensure that the U.S. meets
its obligations under the Montreal
Protocol consistent with statutory
requirements in the Clean Air Act. On
May 10, 2002 EPA published a Federal

Register document (67 FR 31798) asking
for people to submit Critical Use
Exemption Applications. At this time no
final decision has been published
regarding what uses will be exempted as
“critical.” Sometime in advance of
2005, EPA will establish a process for an
emergency use exemption through
notice and comment rulemaking.

X. Administrative Requirements

A. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
the applicable law. Moreover, section
205 allows EPA to adopt an alternative
other than the least costly, most cost-
effective of least burdensome
alternatives if the Administrator
publishes with the final rule an
explanation why that alternative was
not adopted. Before EPA establishes any
regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
tribal governments, in the aggregate, or
the private sector in any one year. The
rule imposes no enforceable duty on any
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State, local, or tribal government. The
recordkeeping and reporting
requirements are the only mandates
imposed on those members of the
private sector that choose to take
advantage of the exemption to the
methyl bromide phaseout established by
this rulemaking, which EPA calculated
to be under $100 million per year. Thus,
today’s rule is not subject to the
requirements of sections 202 and 205 of
the UMRA. EPA has also determined
that this rule contains no requirements

that might significantly or uniquely
affect small governments. Thus, today’s
rule is not subject to the requirements
of section 203 of the UMRA.

B. Regulatory Flexibility Analysis

EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this final rule. EPA has also determined
that this rule will not have a significant
economic impact on a substantial
number of small entities. For purposes
of assessing the impacts of today’s rule

on small entities, small entity is defined
as: (1) A small business that is identified
by the North American Industry
Classification System code (NAICS) in
the Table below; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)

a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

Size standard | Size standard
Type of enterprise NAICS Code (number of (millions of
employees) dollars)
Pesticide and Other Agricultural Chemical Manufacturing ..........cccoceereeiiiiienieneeee e 32532 500 | coierieeeeeen
Support Activities for Agriculture and FOrestry ... e 115 | i, $6.0
Exterminating and Pest CONrol SEIVICES ........c.iiiiiiiiiiiiiiie ittt 56171 | oo $6.0

After considering the economic
impacts of today’s final rule on small
entities, EPA has concluded that this
action will not have a significant
economic impact on a substantial
number of small entities. We have
determined that although some small
percentage of distributors may be small
entities and many of the applicators are
too, that all entities regulated by today’s
action receive a benefit through the
exemption, which allows them to
continue to obtain quantities of methyl
bromide outside of the reduction
schedule and phaseout controls. We
estimate that these benefits are equal to
approximately 7 to 10% of the U.S.
baseline of methyl bromide, annually, or
about 1,787 to 2,552 metric tonnes,
which at current prices for methyl
bromide of approximately $3.00/pound
would be equal to an estimated annual
benefit of $12 to $17 million. The costs
of this exemption arise from the limited
recordkeeping and reporting
requirements which are estimated to be
less than $53 thousand per year for the
entire industry that uses methyl
bromide for quarantine and
preshipment applications.

Although this final rule will not have
a significant economic impact on a
substantial number of small entities,
EPA nonetheless has tried to reduce the
impact of this rule on small entities.
EPA held several stakeholder meetings
to explore options for establishing a
reasonable record keeping and reporting
system that would allow the Agency to
monitor and collect information for the
U.S. reporting obligations to the
Montreal Protocol. One option
considered would have asked for
certifications from applicators to be
submitted to producers or importers

prior to exempted production or import.
This and other options were not only
administratively too burdensome, but
would also be too disruptive of normal
commerce. In today’s action, for each
level in the methyl bromide market
chain, the Agency chose the least
burdensome method for collecting the
minimum amount of information that
would allow the U.S. to accurately
fulfill its Protocol reporting
requirements.

C. Executive Order 12866

Under Executive Order 12866, (58 FR
51735 (October 4, 1993)), the Agency
must determine whether this regulatory
action is “significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more, or adversely affect in
a material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal mandates, the President’s
priorities, or the principles set forth in
the Executive Order.

Pursuant to the terms of Executive
Order 12866, OMB has notified EPA
that it considers this a “significant
regulatory action” within the meaning
of the Executive Order. EPA has

submitted this action to OMB for
review. Changes made in response to
OMB suggestions or recommendations
on the original rule submitted to them
will be documented in the public
record.

D. Applicability of Executive Order
13045 (Children’s Health Protection)

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks’’ (62 FR 19885
(April 23, 1997)) applies to any rule
that: (1) Is determined to be
“economically significant” as defined
under Executive Order 12866, and (2)
concerns an environmental health or
safety risk that EPA has reason to
believe may have a disproportionate
effect on children. If the regulatory
action meets both criteria, the Agency
must evaluate the environmental health
or safety effects of the planned rule on
children, and explain why the planned
regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by the
Agency.

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Order has
the potential to influence the regulation.
This rule is not subject to Executive
Order 13045 because it implements a
specific exemption set forth by Congress
in section 604(d)(5) of the Clean Air Act.

E. Paperwork Reduction Act

The Office of Management and Budget
(OMB) has approved the information
collection requirements contained in
this rule for three years under the
provisions of the Paperwork Reduction
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Act, 44 U.S.C. 3501 et seq. The OMB
control number is 2060-0170.

In relation to the expected benefits of
today’s exemption from the phaseout
schedule for methyl bromide, this action
is maintaining the additional reporting
and record keeping requirements
required in the interim final rule. This
action requires reporting by distributors
of methyl bromide regarding the total
quantity sold that is certified to be
solely for quarantine and preshipment
applications. This action also requires
applicators of methyl bromide to certify
that specified quantities purchased will
be used solely for quarantine and
preshipment applications. Producers
and importers of methyl bromide must
include additional information in
existing quarterly reports. As in the
interim final rule, producers that export
and third-party exporters must submit
additional information regarding
quantities of methyl bromide exported
for quarantine and preshipment
applications. Today’s action also
maintains the record keeping
requirements of the interim final rule
associated with the reporting listed
above and for commodity owners or
shippers who must formally request
methyl bromide use citing the official
control or official requirement for the
quarantine and preshipment
application.

EPA is making the reporting forms
associated with this rule available
electronically, as a first step. In
addition, EPA is working to make it
possible for people to complete the
forms electronically with special
guidance on a “‘file naming protocol.”
EPA wants to create this “file naming
protocol” so forms completed
electronically by producers and
importers can be saved with similar
nomenclature for transmission to EPA
by email. For example, the company,
Acme Ltd., might complete the third-
quarter importer’s report electronically
and save the document with the name
3Q ImpR_Acme and send it, by email,
to EPA. The Agency believes guidance
on a “file naming protocol” will ease
the process for electronically filing,
searching and identifying forms for both
the Agency and companies, and be
especially helpful if a question arises

about information in a specific form.
EPA will strive to have forms available
that can be completed electronically by
the regulatory deadline for submission
of the first-quarter reports (30 days after
the end of the quarter in 2003), and will
make every effort to have them available
no later than for submission of second-
quarter reports. Concurrent with the
process for making it possible to
electronically complete forms for
submission by email, EPA is pursuing
technical and logistical questions about
creating a secure Web-based system for
direct electronic reporting of data. If
EPA deems that it is feasible and
efficient to create a secure Web-based
database for direct electronic reporting,
then EPA will work to bring such a
system online by 2004.

The information collection under this
action is designed to implement the
exemption in paragraph 6 under article
2H of the Montreal Protocol for
quantities of methyl bromide used for
quarantine and preshipment
applications as well as the exemption
under 604(d)(5) of the CAA. The
information collection under this rule is
authorized under section 603(b) and
603(d) of the CAA. This information
collection is conducted to meet U.S.
obligations under Article 7, Reporting
Requirements, of the Montreal Protocol
on Substances that Deplete the Ozone
Layer (Protocol); and to carry out the
requirements of Title VI of the CAA,
including sections 603 and 614. The
reporting requirements included in this
rule are intended to: (1) Allow
exempted production and import for a
specific exemption and the consequent
tracking of that production and import;
(2) respond to industry comments on
the functioning of the program to
streamline reporting and eliminate
administrative inefficiencies; (3) satisfy
U.S. obligations under the international
treaty, The Montreal Protocol on
Substances that Deplete the Ozone
Layer (Protocol), to report data under
Article 7; (4) fulfill statutory obligations
under Section 603(b) of Title VI of the
Clean Air Act Amendments of 1990 for
reporting and monitoring; and (5)
provide information to report to
Congress on the production, use and

consumption of class I controlled
substances as statutorily required in
section 603(d) of Title VI of the CAA.

EPA informs respondents that they
may assert claims of business
confidentiality for any of the
information they submit. Information
claimed confidential will be treated in
accordance with the procedures for
handling information claimed as
confidential under 40 CFR part 2,
Subpart B, and will be disclosed only to
the extent, and by means of the
procedures, set forth in that subpart. If
no claim of confidentiality is asserted
when EPA receives the information it
may be made available to the public
without further notice to the
respondents (40 CFR 2.203).

The information collection
requirements for this action have an
estimated reporting burden averaging
1.38 hours per response. This estimate
includes time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed and completing the
collection of information. The estimate
includes the time needed to comply
with EPA’s reporting requirements, as
well as that used for the completion of
reports.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.

: - No. of Responses/ Total Hours per
Collection activity respondents respondent responses response Total hours
Producers & Importers REPOrt .........cccceevieeeriieeeriiee e 4 4 16 1 16
Exporters Report 2 4 8 8 64
Applicator Certification ..........cccocueeriiiiieniiee e 15 6 90 0.5 45
Distributor REPOrt ........cccoveiiiiiiiiiiicsic e 15 4 60 4 240
Commodity Owner, Shipper or Agent Record keeping ....... 500 10 500 1 500
Total BUIAEN NIS ..o nine | v s seenne | eerresesiseseseeses | eenreeieeseseesnniees | cereesreseenne e 865
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F. Executive Order 13132 (Federalism)

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
governmental and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This rule does
not in any way restrict States from
continuing to operate their plant,
animal, environmental, health or stored
product protection programs associated
with quarantine and preshipment
applications. Thus, Executive Order
13132 does not apply to this rule.

G. Executive Order 13175 (Consultation
and Coordination With Indian Tribal
Governments)

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249 (November 9, 2000)), requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by tribal officials in the development of
regulatory policies that have tribal
implications.” This final rule does not
have tribal implications, as specified in
Executive Order 13175. There is no
enforceable mandate imposed on tribal
governments within this regulation.
Thus, Executive Order 13175 does not
apply to this rule.

H. The National Technology Transfer
and Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted

by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
rulemaking does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

I. Executive Order 13211 (Energy
Effects)

This rule is not a “significant energy
action” as defined in Executive Order
13211, “‘Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not likely to have
a significant adverse effect on the
supply, distribution, or use of energy.
Further, we have concluded that this
rule is not likely to have any adverse
energy effects.

XI. Congressional Review

A. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating that rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a major rule as defined
by 5 U.S.C. 804(2). This rule will be
effective January 1, 2003.

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Chemicals,
Exports, Imports, Reporting and
recordkeeping requirements.

Dated: December 23, 2002.
Christine Todd Whitman,
Administrator.

For reasons set out in the preamble,
title 40 chapter I of the Code of Federal
Regulations is amended as follows:

PART 82—PROTECTION OF
STRATOSPHERIC OZONE

1. The authority citation for subpart
82 continues to read as follows:

Authority: 42 U.S.C. 7414, 7601, 7671—
7671q.

Subpart A—Production and
Consumption Controls

2. Section 82.3 is amended by adding
new definitions in alphabetical order for
the terms, “Applicator,” “Commodity
Owner, Shipper or their Agent,”
“Distributor of methyl bromide,”
“Preshipment applications,” and
“Quarantine applications.”

§82.3 Definitions.

As used in this subpart, the term:
Applicator means the person who
applies methyl bromide.
*

* * * *

Commodity Owner, Shipper or their
Agent means the person requesting that
an applicator use methyl bromide for

quarantine or preshipment applications.
* * * * *

Distributor of methyl bromide means
the person directly selling a class I,
Group VI controlled substance to an

applicator.
* * * * *

Preshipment applications, with
respect to class I, Group VI controlled
substances, are those non-quarantine
applications applied within 21 days
prior to export to meet the official
requirements of the importing country
or existing official requirements of the
exporting country. Official requirements
are those which are performed by, or
authorized by, a national plant, animal,
environmental, health or stored product
authority.

* * * * *

Quarantine applications, with respect
to class I, Group VI controlled
substances, are treatments to prevent the
introduction, establishment and/or
spread of quarantine pests (including
diseases), or to ensure their official
control, where: (1) Official control is
that performed by, or authorized by, a
national (including state, tribal or local)
plant, animal or environmental
protection or health authority; (2)
quarantine pests are pests of potential
importance to the areas endangered
thereby and not yet present there, or
present but not widely distributed and
being officially controlled. This
definition excludes treatments of
commodities not entering or leaving the
United States or any State (or political

subdivision thereof).
* * * * *

3. Section 82.4 is amended by
redesignating paragraphs (a) as (a)(1)
and republishing the text, adding (a)(2),
redesignating paragraphs (c) as (c)(1)
and republishing the text, adding (c)(2),
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redesignating (k) as (k)(1) and
republishing the text, and adding (k)(2)
as follows:

§82.4 Prohibitions.

(a)(1) Prior to January 1, 1996, for all
Groups of class I controlled substances,
and prior to January 1, 2005, for class
I, Group VI controlled substances, no
person may produce, at any time in any
control period, (except that are
transformed or destroyed domestically
or by a person of another Party) in
excess of the amount of unexpended
production allowances or unexpended
Article 5 allowances for that substance
held by that person under the authority
of this subpart at that time for that
control period. Every kilogram of excess
production constitutes a separate
violation of this subpart.

(2) Effective January 1, 2003,
production of class I, Group VI
controlled substances is not subject to
the prohibitions in paragraph (a)(1) of
this section if it is solely for quarantine
or preshipment applications as defined
in this subpart.

* * * * *

(c)(1) Prior to January 1, 1996, for all
Groups of class I controlled substances,
and prior to January 1, 2005, for class
I, Group VI controlled substances, no
person may produce or (except for
transhipments, heels or used controlled
substances) import, at any time in any
control period, (except for controlled
substances that are transformed or
destroyed) in excess of the amount of
unexpended consumption allowances
held by that person under the authority
of this subpart at that time for that
control period. Every kilogram of excess
production or importation (other than
transhipments, heels or used controlled
substances) constitutes a separate
violation of this subpart.

(2) Effective January 1, 2003,
production and import of class I, Group
VI controlled substances is not subject
to the prohibitions in paragraph(c)(1) of
this section if it is solely for quarantine
or preshipment applications as defined
in this subpart.

* * * * *

(k)(1) Prior to January 1, 1996, for all
Groups of class I controlled substances,
and prior to January 1, 2005, for class
I, Group VI controlled substances, a
person may not use production
allowances to produce a quantity of a
class I controlled substance unless that
person holds under the authority of this
subpart at the same time consumption
allowances sufficient to cover that
quantity of class I controlled substances
nor may a person use consumption
allowances to produce a quantity of

class I controlled substances unless the
person holds under authority of this
subpart at the same time production
allowances sufficient to cover that
quantity of class I controlled substances.
However, prior to January 1, 1996, for
all class I controlled substances, and
prior to January 1, 2005, for class I,
Group VI controlled substances, only
consumption allowances are required to
import, with the exception of
transhipments, heels, and used
controlled substances. Effective January
1, 1996, for all Groups of class I
controlled substances, except Group VI,
only essential-use allowances or
exemptions are required to import class
I controlled substances, with the
exception of transhipments, heels and
used controlled substances.

(2) Notwithstanding paragraph (k)(1)
of this section, effective January 1, 2003,
for class I, Group VI controlled
substances, consumption allowances are
not required to import quantities solely
for quarantine or preshipment

applications as defined in this subpart.
* * * * *

4. Section 82.13 is amended by:

a. Adding paragraphs (f)(2)(xvii)
through (f)(2)(xix), and (f)(3)(xiii)
through (£)(3)(xv),

b. Adding paragraphs (g)(1)(xvii)
through (g)(1)(xix), and (g)(4)(xv)
through (g)(4)(xvii),

c. Revising paragraph (h),

d. Adding paragraphs (aa), (bb), and
(cc).

The revisions and additions read as
follows:

§82.13 Recordkeeping and reporting
requirements.
* * * * *

* *x %

(2] * % %

(xvii) For class I, Group VI controlled
substances, dated records of the
quantity of controlled substances
produced for quarantine and
preshipment applications and quantity
sold for quarantine and preshipment
applications;

(xviii) Written certifications that
quantities of class I, Group VI controlled
substances produced solely for
quarantine and preshipment
applications were purchased by
distributors or applicators to be used
only for quarantine and preshipment
applications in accordance with the
definitions in this subpart; and

(xix) Written verifications from a U.S.
purchaser that class I, Group VI
controlled substances produced solely
for quarantine and preshipment
applications, if exported, will be
exported solely for quarantine and
preshipment applications upon receipt

of a certification in accordance with the
definitions of this subpart and
requirements in paragraph (h) of this
section.

(3) * *x %

(xiii) The amount of class I, Group VI
controlled substances sold or transferred
during the quarter to a person other than
the producer solely for quarantine and
preshipment applications;

(xiv) A list of the quantities of class
I, Group VI controlled substances
produced by the producer and exported
by the producer and/or by other U.S.
companies, to a Party to the Protocol
that will be used solely for quarantine
and preshipment applications and
therefore were not produced expending
production or consumption allowances;
and

(xv) For quarantine and preshipment
applications of class I, Group VI
controlled substances in the United
States or by a person of another Party,
one copy of a certification that the
material will be used only for
quarantine and preshipment
applications in accordance with the
definitions in this subpart from each
recipient of the material and a list of
additional quantities shipped to that

same person for the quarter.
* * * * *
* *x %

(g)
(1) * *x %

(xvii) For class I, Group VI controlled
substances, dated records of the
quantity of controlled substances
imported for quarantine and
preshipment applications and quantity
sold for quarantine and preshipment
applications;

(xviii) Written certifications that
quantities of class I, Group VI controlled
substances imported solely for
quarantine and preshipment
applications were purchased by
distributors or applicators to be used
only for quarantine and preshipment
applications in accordance with the
definitions in this subpart; and

(xix) Written verifications from a U.S.
purchaser that class I, Group VI
controlled substances imported solely
for quarantine and preshipment
applications, if exported, will be
exported solely for quarantine and
preshipment applications upon receipt
of a certification in accordance with the
definitions of this Subpart and
requirements in paragraph (h) of this
section.

* * * * *

4***

(xv) The amount of class I, Group VI
controlled substance sold or transferred
during the quarter to a person other than
the importer solely for quarantine and
preshipment applications;
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(xvi) A list of the quantities of class
I, Group VI controlled substances
exported by the importer and or by
other U.S. companies, to a Party to the
Protocol that will be used solely for
quarantine and preshipment
applications and therefore were not
imported expending consumption
allowances; and

(xvii) For quarantine and preshipment
applications of class I, Group VI
controlled substances in the United
States or by a person of another Party,
one copy of a certification that the
material will be used only for
quarantine and preshipment
applications in accordance with the
definitions in this subpart from each
recipient of the material and a list of
additional quantities shipped to that
same person for the quarter.

(h) Reporting Requirements—
Exporters.

(1) For any exports of class I
controlled substances (except Group VI)
not reported under § 82.10 of this
subpart (additional consumption
allowances), or under paragraph (f)(3) of
this section (reporting for producers of
controlled substances), the exporter who
exported a class I controlled substance
(except Group VI) must submit to the
Administrator the following information
within 45 days after the end of the
control period in which the unreported
exports left the United States:

(i) The names and addresses of the
exporter and the recipient of the
exports;

(ii) The exporter’s Employee
Identification Number;

(iii) The type and quantity of each
controlled substance exported and what
percentage, if any, of the controlled
substance is used, recycled or
reclaimed;

(iv) The date on which, and the port
from which, the controlled substances
were exported from the United States or
its territories;

(v) The country to which the
controlled substances were exported;

(vi) The amount exported to each
Article 5 country;

(vii) The commodity code of the
controlled substance shipped; and

(viii) The invoice or sales agreement
containing language similar to the
Internal Revenue Service Certificate that
the purchaser or recipient of imported
controlled substances intends to
transform those substances, or
destruction verifications (as in
paragraph(k) of this section) showing
that the purchaser or recipient intends
to destroy the controlled substances.

(2) For any exports of class I, Group
VI controlled substances not reported
under § 82.10 of this subpart (additional

consumption allowances), or under
paragraph (f)(3) of this section (reporting
for producers of controlled substances),
the exporter who exported a class [,
Group VI controlled substance must
submit to the Administrator the
following information within 45 days
after the end of each quarter in which
the unreported exports left the United
States:

(i) The names and addresses of the
exporter and the recipient of the
exports;

(ii) The exporter’s Employee
Identification Number;

(iii) The type and quantity of each
controlled substance exported and what
percentage, if any, of the controlled
substance is used, recycled or
reclaimed;

(iv) The date on which, and the port
from which, the controlled substances
were exported from the United States or
its territories;

(v) The country to which the
controlled substances were exported;

(vi) The amount exported to each
Article 5 country;

(vii) The commodity code of the
controlled substance shipped; and

(viii) The invoice or sales agreement
containing language similar to the
Internal Revenue Service Certificate that
the purchaser or recipient of imported
controlled substances intends to
transform those substances, the
destruction verifications (as in
paragraph (k) of this section) showing
that the purchaser or recipient intends
to destroy the controlled substances, or
the certification that the purchaser or
recipient and the eventual applicator
will only use the material for quarantine
and preshipment applications in
accordance with the definitions in this
subpart.

* * * * *

(aa) Every distributor of methyl
bromide (class I, Group VI controlled
substances) who purchases or receives a
quantity produced or imported solely
for quarantine or preshipment
applications under the exemptions in
this subpart must comply with
recordkeeping and reporting
requirements specified in this paragraph
(aa) of this section.

(1) Every distributor of methyl
bromide must certify to the producer or
importer that quantities received that
were produced or imported solely for
quarantine and preshipment
applications under the exemptions in
this subpart will be used only for
quarantine applications or preshipment
applications in accordance with the
definitions in this subpart.

(2) Every distributor of a quantity of
methyl bromide that was produced or

imported solely for quarantine or
preshipment applications under the
exemptions in this subpart must receive
from an applicator a certification of the
quantity of class I, Group VI controlled
substances ordered, prior to delivery of
the quantity, stating that the quantity
will be used solely for quarantine or
preshipment applications in accordance
with definitions in this subpart.

(3) Every distributor of methyl
bromide who receives a certification
from an applicator that the quantity
ordered and delivered will be used
solely for quarantine and preshipment
applications in accordance with
definitions in this subpart must
maintain the certifications as records for
3 years.

(4) Every distributor of methyl
bromide who receives a certification
from an applicator that the quantity
ordered and delivered will be used
solely for quarantine and preshipment
applications in accordance with
definitions in this subpart must report
to the Administrator within 45 days
after the end of each quarter, the total
quantity delivered for which
certifications were received that stated
the class I, Group VI controlled
substance would be used solely for
quarantine and preshipment
applications in accordance with
definitions in this Subpart.

(bb) Every applicator of class I, Group
VI controlled substances who purchases
or receives a quantity produced or
imported solely for quarantine and
preshipment applications under the
exemptions in this subpart must comply
with recordkeeping and reporting
requirements specified in this paragraph
(bb) of this section.

(1) Recordkeeping—Applicators.
Every applicator of class I, Group VI
controlled substances produced or
imported solely for quarantine and
preshipment applications under the
exemptions of this subpart must
maintain, for every application, a
document from the commodity owner,
shipper or their agent requesting the use
of class I, Group VI controlled
substances citing the regulatory
requirement that justifies its use in
accordance with definitions in this
subpart. These documents shall be
retained for 3 years.

(2) Reporting—Applicators. Every
applicator of class I, Group VI
controlled substances who purchases or
receives a quantity of class I, Group VI
controlled substance that was produced
or imported solely for quarantine and
preshipment applications under the
exemptions in this subpart shall provide
the distributor of the methyl bromide,
prior to shipment of the class I, Group
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VI controlled substance, with a
certification that the quantity of
controlled substances will be used only
for quarantine and preshipment
applications as defined in this subpart.
(cc) Every commodity owner, shipper
or their agent requesting an applicator to
use a quantity of class I, Group VI
controlled substance that was produced
or imported solely for quarantine and
preshipment applications under the
exemptions of this subpart must

maintain a record for 3 years, for each
request, certifying knowledge of the
requirements associated with the
exemption for quarantine and
preshipment applications in this
subpart and citing the regulatory
requirement that justifies the use of the
class I, Group VI controlled substance in
accordance with definitions in this
subpart. The record must include the
following statement: “I certify

knowledge of the requirements
associated with the exempted
quarantine and preshipment
applications published in 40 CFR part
82, including the requirement that this
letter cite the treatments or official
controls for quarantine applications or
the official requirements for
preshipment requirements.”

[FR Doc. 02—32986 Filed 12—31-02; 8:45 am]
BILLING CODE 6560-50-P



MINISTRY OF AGRICULTURE AND RURAL DEVELOPMENT
PLANT PROTECTION DEPARTMENT

Add: 149 Ho Dac Di street, DongDa, Hanoi, Vietnam
Tel: (84-4) 35334813; Fax: (84-4) 38574719/35330043
E-mail: hoangtrungppd@fpt.vn

To: Dr. Marco Gonzalez,
Executive Secratary,
The Ozone Secretariat

Sub: Vietnam Response, Decision XX/6 (7)

Dear Sir,

| write to refer to information provided by the QPSTF of the TEAP that fumigation of
export coffee, rice and cassava chips for export has been classified as QPS in
Vietnam, but not by others mentioned in you letter on 19 August, 2009, for the
QPSTF to consider the information and include in its final report for consideration by
the 21st meeting of the Parties in November 2009, in response to request set out in
Decision XX/6(7).

Vietnam would like to clarify our rationale for such classification as follows:

Coffee, rice and cassava chips are major export commodities of Vietham. Normally,
these commodities are harvested seasonally and stored until exporters are able to
export the commodities according to commercial contracts. As a result, there may be
an extended period of storage after harvest. During the period of storage these
commodities possibly are infested with pests. Some of these pests may be of
concern to the importing country and will cause the consignment not to meet with
phytosanitary requirements in such importing countries. Accordingly, commodities
may be refused importation, destroyed or re-shipped, leading economic loss for the
exporters.

Therefore, aiming to ensure that the consignment is free of regulated pests, MB
treatments are often applied at the request of the importing country or under
conditions of pest-free status in terms of contract between importers and exporters.
This is to ensure pest free export products and meets quality standards of Vietnam’s
Products.

Article 23, 24 of Plant Quarantine Regulation (enacted by the Government Decree
92/CP November 27th 1993), Article 25 of the Government Decree 02/2007/ND-CP
on Plant Quarantine (05 January 2007) endorses treatments by exporters under
commercial contract or by the commodity owners as an official action to protect the
pest-free reputation of Viethnam’s exports, in accordance with the concept “Pre-
shipment application” in Decision VII/5 and XI/12 of the Montreal Protocol:

‘Pre-shipment applications’ are those non-quarantine applications applied within 21
days prior to export to meet the official requirements of the importing country or
existing official requirements of the exporting country. Official requirements are those



which are performed by, or authorized by, a national plant, animal, environmental,
health or stored product authority;”

Thus, in these cases, MB treatments on export rice, coffee and cassava chips are
considered as a preshipment application to meet official phytosanitary requirements
of the exporting country for these mentioned products. However, we will not comment
on the phytosanitary requirements of the importing countries. There are differences in
regulations and quality standards from each country, and these may or may not
include official phytosanitary requirements that imports be fumigated before arrival in
those countries.

We also would like to highlight that Vietham has made substantial efforts in
implementing its MB phase out plan (MBPP).

One of activities carried out by MBPP project that being implemented by PPD is
Policy Review. This aims to review the legal document system of Vietnam, find the
limitations and constraints in control and management of MB use. Meanwhile, we
also refer to international regulations that Vietnam is participating in or being a
signatory, including the Montreal Protocol. This may involve adaptation and
adjustment in the future.

Furthermore, other activities of the project also focus on looking for alternatives of
MB which can apply widely in Vietnam, and to disseminate, recommend and raise
awareness for MB users about the regulations as well as in the necessity for
elimination of MB. Beside those activities, PPD also is developing MIS in order to
monitor, manage imports and use of MB effectively.

In the draft version of Plant Protection and Quarantine Law, Vietnam is going to focus
on integration and harmonization of phytosanitary requirements and obligations
commitments, including the Montreal Protocol.

We hope that the above explanation can satisfy the requirements of the Ozone
Secrectariat. If you need any further information, please do not hesitate to contact us.

Thank you for your kind attention.

Yours sincerely.

Hoang Trung, PhD.
Deputy Director General
Date: 15 September 2009














