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Disclaimer

The United Nations Environment Programme (UNEP), the Technology and
Economic Assessment Panel (TEAP) cochairs and members, and the Methyl
Bromide Technical Options Committee (MBTOC) cochairs and members, and the
companies and organisations that employ them do not endorse the performance,
worker safety, or environmental acceptability of any of the technical options
discussed. Every industrial operation requires consideration of worker safety and
proper disposal of contaminants and waste products. Moreover, as work
continues - including additional toxicity evaluation - more information on health,
environmental and safety effects of alternatives and replacements will become
available for use in selecting among the options discussed in this document.

UNEP, TEAP cochairs and members, and the MBTOC cochairs and members, in
furnishing or distributing this information, do not make any warranty or
representation, either express or implied, with respect to the accuracy,
completeness, or utility; nor do they assume any liability of any kind whatsoever
resulting from the use or reliance upon any information, material, or procedure
contained herein, including but not limited to any claims regarding health, safety,
environmental effect or fate, efficacy, or performance, made by the source of
information.

Mention of any company, association, or product in this document is for
information purposes only and does not constitute a recommendation of any such
company, association, or product, either express or implied by UNEP, TEAP
cochairs and members, and the MBTOC cochairs and members or the companies
or organisations that employ them.
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1 Ciritical Use Nominations for Methyl Bromide

1.1 Introduction to MBTOC Review of Critical Use Exemptions
1.1.1 Basis of Mandate

Under Article 2H of the Montreal Protocol the production and consumption
(defined as production plus imports minus exports) of methyl bromide is to be
phased out in Parties not operating under Article 5(1) of the Protocol by 1
January 2005. However, in recognition that there might be some uses after
phase out for which there are no technically and economically feasible
alternatives available, the Parties agreed to a provision enabling exemptions for
those uses of methyl bromide that can be regarded as critical. Parties
established criteria, under Decision IX/6 of the Protocol, which all such uses
need to meet in order to be granted an exemption. The Decision IX/6 states
that:

1. To apply the following criteria and procedure in assessing a critical methyl
bromide use for the purposes of control measures in Article 2 of the Protocol:

(a) That a use of methyl bromide should qualify as “critical” only if the
nominating Party determines that:

(i)  The specific use is critical because the lack of availability of methyl
bromide for that use would result in a significant market disruption;
and

(i)  There are no technically and economically feasible alternatives or
substitutes available to the user that are acceptable from the
standpoint of environment and health and are suitable to the crops
and circumstances of the nomination;

(b) That production and consumption, if any, of methyl bromide for critical
uses should be permitted only if:

(i)  All technically and economically feasible steps have been taken to
minimise the critical use and any associated emission of methyl
bromide;

(i)  Methyl bromide is not available in sufficient quantity and quality
from existing stocks of banked or recycled methyl bromide, also
bearing in mind the developing countries’ need for methyl bromide;

(iii) It is demonstrated that an appropriate effort is being made to
evaluate, commercialise and secure national regulatory approval of
alternatives and substitutes, taking into consideration the
circumstances of the particular nomination and the special needs of
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Article 5 Parties, including lack of financial and expert resources,
institutional capacity, and information. Non-Article 5 Parties must
demonstrate that research programmes are in place to develop and
deploy alternatives and substitutes. Article 5 Parties must
demonstrate that feasible alternatives shall be adopted as soon as
they are confirmed as suitable to the Party’s specific conditions
and/or that they have applied to the Multilateral Fund or other
sources for assistance in identifying, evaluating, adapting and
demonstrating such options,

2. To request the Technology and Economic Assessment Panel to review
nominations and make recommendations based on the criteria established in
paragraphs 1 (a) (ii) and 1 (b) of the present decision,

3. That the present decision will apply to Parties operating under Article 5 and
Parties not so operating only after the phase-out date applicable to those
Parties.

Para. 2 of Decision IX/6 does not assign TEAP the responsibility for
determining the existence of “significant market disruption” specified in

paragraph 1(a)(i).

TEAP assigned its Methyl Bromide Technical Options Committee (MBTOC)
to assess whether there are no technically and economically feasible
alternatives or substitutes available to the user that are acceptable from the
standpoint of environment and health and are suitable to the crops and

circumstances of the nomination, and to address the criteria listed in Decision
IX/6 1(b).

This report is in fulfillment of Decision XI/6(2) relating to Critical Use
Nominations (CUNSs) submitted in 2003 and supplementary to that contained
in the May 2003 TEAP progress report relating to ‘Critical Use Nominations
for Methyl Bromide’, being Chapter 3 of that report. At the 23" Open-ended
Working Group meeting, TEAP and MBTOC were requested to update their
report and present it to Parties prior to the 15" Meeting of the Parties.

TEAP and its MBTOC prepared a handbook on Critical Use Nomination
(CUN) procedures, as requested in Decision XIII/11 taken by the Parties at
their 13™ Meeting. The Handbook on Critical Use Nominations for Methyl
Bromide, published in May 2002, sets out a framework, process and the steps
leading to a critical use exemption. A revised handbook was published in
August 2003. The Critical Use Nominations reviewed herein were submitted
prior to the publication of the new version of the handbook. A few Parties
submitted supplementary information in conformance with the new version.
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1.1.2 MBTOC and TEAP process for consideration of CUNs
1.1.2.1 Handbook

The Handbook on Critical Use Nominations for Methyl Bromide (May 2002)
described the information required in the Critical Use Nomination documents.

Parties were requested to provide, inter alia, a ‘detailed rationale for all
nominations’, details of the nominated use, ‘specific details of location’ of the
requested MB, details of soil, climate and area treated, specific pest
species/genera and problems to be controlled, description of research, trials
and commercial demonstrations, and results of the trials. Applicants were also
asked to describe why each alternative was considered unsuitable for the
situation, quantify/describe pest population level, disease incidence, severity
and control obtained with alternatives compared with MB, and to provide
details of comparative yields when using MB and the leading alternatives
evaluated. Also to state logistical and regulatory constraints, if any, and
describe other aspects that impact on alternatives. Economic data on MB and
alternatives was also requested.

The steps envisaged in the Handbook were as follows:

* Parties would submit requests (called Nominations) for critical use
exemptions to the Ozone Secretariat by 31 January.

* The Ozone Secretariat would forward the nominations to TEAP, which in
turn would assign the nominations to an appropriate TOC, usually MBTOC.

¢ MBTOC would make a review of the nominations in relation to the
technical criteria outlined in Decision 1X/6.

* TEAP would review the report of MBTOC and publish its
recommendations for the OEWG meeting.

* The OEWG would consider the recommendations in July, and the Meeting
of the Parties would make a decision at the end of the year.

1.1.2.2 Process

Some Parties submitted nominations to the Ozone Secretariat prior to the
originally prescribed 31 January 2003 deadline, while other Parties submitted
nominations by the 15 February extended deadline granted by the Secretariat
after consultation with the TEAP and its MBTOC.
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MBTOC cochairs received CUNs from UNEP's Ozone Secretariat during
February 2003. These were posted on a passworded Internet site for access
by MBTOC members in electronic form, in preparation to the MBTOC
meeting to evaluate the CUNs. MBTOC members unable to access this site
were supplied with copies of CUNs by other means.

MBTOC met in Cape Town, South Africa, from 17-22 March to consider
nominations. Check list forms were generated to provide the Committee with
the ability to assess the large number of nominations efficiently and equitably.
Examples of these forms are given at Annex A. These include reference to the
basis for the questions asked as part of the evaluation, specifically relevant
sections of Decision IX/6 or the Handbook (May 2002 version).

In addition to the normal Disclosure of Interest required under the TEAP/TOC
terms of reference, MBTOC members made an additional disclosure relating
specifically to their level of national, regional or enterprise involvement in the
CUN process. This was required to ensure that those with a high level of
involvement and interest did not bias the process of evaluation. Several
MBTOC members, as can be expected from the scarcity of expertise on MB
issues, have been directly involved in the preparation of particular national
CUN:s.

A soil subcommittee in MBTOC considered the nominations relating to use of
MB for soil fumigation, while a postharvest subcommittee considered the
nominations relating to the use of MB for fumigation of commodities,
structures and objects. The technical information needed to form an evaluation
differs substantially for the two use sectors. This is reflected in the differing
informational requirements set out for CU nominations in the Handbook. All
drafts arising from the subcommittees were considered in plenary with the aim
of reaching consensus decisions.

Within each sub-committee, the nominations for similar uses (i.e. specific
crops, commodities and situations) were grouped and considered together,
with the aim of assisting evaluations and providing equity in treatment across
Parties.

In the first stage of evaluations carried out in March 2003, MBTOC made an
initial general technical assessment and considered and analysed, to the extent
possible, the specific circumstances of each nomination based on the available
information provided by Parties in the CUN forms. Several CUNs were very
general, covering a wide range of crops in one submission. In other cases
nominations did not specify exactly why or where MB use was considered
essential, or did not provide data to substantiate the stated reasons. In such
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cases MBTOC made best endeavours to identify the detailed reason for the
critical use request, and to make an evaluation where possible. MBTOC noted
the need to seek additional information from specific Parties on a number of
nominations. Some CUNs were referred back to Parties for clarification or
provision of additional information aiming to allow a full evaluation of the
nomination in advance of the OEWG.

The documentation generated by MBTOC on the CUNs was then passed to
the Agricultural Economic Task Force (AETF) to consider economic aspects
of the CUNs in response to paragraph 1(a)(ii) of Decision IX/6 relating to the
availability of economically feasible alternatives to MB. The AETF was a
task force set up by TEAP to specifically consider economic aspects of CUNs
relating to economic feasibility criteria of alternatives under Decision 1X/6.

The recommendations of MBTOC and AETF were then forwarded to TEAP
for review, and published in the TEAP report of May 2003. The
recommendations of TEAP/MBTOC were presented at the 23 OEWG.

For a substantial number of CUNs, MBTOC had been unable to complete an
evaluation on the basis of the information provided, even when supplemented
with its own expertise. Several CUNs appeared to be very broad and failed to
specify exactly why or where the critical use MB was required. In a number of
instances assertions were made as to why methyl bromide may be critically
needed but no or insufficient documentation or citations were provided to
substantiate these claims. MBTOC made best endeavours to identify the
particular MB critical use and to only recommend the needed amount of MB
consistent with critical uses. In some cases it was not possible from the data
provided to determine the specific critical uses and in these cases a
recommendation was not made, but clarifications were sought from the
nominating Party.

The 23 OEWG requested TEAP and MBTOC to update their report in
advance of the 15" Meeting of the Parties to allow further consideration of the
Critical Use Nominations. It was agreed that the information and
recommendations contained in the TEAP May 2003 report relating to CUNs
was not final and could be regarded as ‘work-in-progress’. A timetable for
submission of further material and its consideration was agreed (para. 106,
report of the 23" meeting of the OEWG).

Through the auspices of the Ozone Secretariat, MBTOC sent questions to
individual Parties that had submitted CUNs that could not be evaluated,
requesting specific additional information and comments on the report. The
supplemental information received by agreed date (10 September 2003), with
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extensions as negotiated, was circulated out of session to MBTOC for further
consideration.

MBTOC met on 22-24 September to conclude its evaluations of the CUNs
submitted in 2003. This report is based on the results of that meeting.

1.2 Critical Use Nominations Review

1.2.1 Disaggregation of nominations

Most of the CUNSs referred to a particular usage of MB (e.g. strawberry fruit
production), but some Parties chose to submit one or more nominations that
covered more than one use. Some Parties aggregated requests for similar uses
from different regions even though the technical feasibility of using alternatives
varied between regions, whilst other Parties provided separate CUNSs in this
circumstance. The latter were more easily assessable by MBTOC. In the
former case, it was unclear if the Party had discounted the total amount
requested for a specific region on the basis that some alternatives were
considered technically feasible. Some also requested an aggregate quantity of
MB to cover a partial or full range of different crop/commodity/structural
uses.

For the purposes of technical evaluation of these nominations, it was
necessary to disaggregate them to provide nominations for a single usage.
Parties submitted 63 CUNSs in total. After disaggregation, there were 84 CUNs
referring to soil applications, 15 CUNs for applications on various
commodities and 8 CUNSs for structures.

1.2.2  Withdrawal and modification of some nominations

Subsequent to the 23" OEWG in correspondence with the Ozone Secretariat
and MBTOC, 13 of the (disaggregated) CUNs were withdrawn from this
round of nominations. Several Parties reduced the tonnage requested in one or
more of their nominations. One Party sought to add a new methyl bromide use
to its CUN. These changes resulted from the requests for further information
sent to particular Parties submitting CUNSs.

1.2.3  Limitations in the review of CUNs and supplementary information

14

As first submitted, many CUNs contained insufficient information to allow
MBTOC to make a full technical and economic evaluation of the nomination in
the light of Decision IX/6. To make this evaluation MBTOC needed, as a
minimum:
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*  to be able to determine what use the nomination was for, i.c. the actual,
specific situation or problem that requires methyl bromide and for which
alternatives are not available;

*  target pest species for which it is considered that alternatives are not
available;

* the quantity of methyl bromide requested, including the specific quantity
of MB or MB/Pic mixtures used and what assumptions were made to
determine the amount of MB for which application was made;

»  the dosage/application rates and frequency of application of MB or
specified MB-containing mixture;

e area of land or volume of commodities or structure to be treated;

*  measures intended to limit the use and emissions of MB from the
proposed critical uses;

*  how much, as a proportion of the total crop/commodity/structure, was to
be treated with methyl bromide;

* reasons why alternatives could not be used in the specific circumstances
of the nomination;

» data and references that technically validate the comparative performance
of at least the best alternative(s) compared to methyl bromide for the
specific reason that the CUN was submitted;

*  evidence that trials (R and D) in the relevant or equivalent region had been
conducted to evaluate alternatives for the specified CUN use;

»  for alternatives considered technically but not economically feasible: the
fixed and variable cost, the change in product yield and market price, and
other factors relevant to cost effectiveness analysis; and

»  estimates of the price elasticity for the products produced with methyl
bromide;

In a few cases Parties that were requested to disaggregate their first
submissions did not provide even this basic information. MBTOC was unable
to recommend such nominations, even where a provisional evaluation in the
May 2003 TEAP report. This was without prejudice on resubmission of the
nomination at another time.

A number of CUNs, including supplementary information, contained complete
information, detailed explanations, supporting technical material and detailed
research data, enabling MBTOC to make a full assessment and
recommendation on the basis of the technical and scientific data provided.
MBTOC would like to note with appreciation the Parties and applicants that
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provided such complete data, and would like to encourage other Parties to
follow the same course in future nominations.

However, many CUNs did not contain sufficient data and information that
would allow MBTOC to make a full technical and economic assessment of the
nomination in the light of Decision IX/6. The common problem areas were:

« some nominations did not permit the identification of the specific
circumstances or problems that gave rise to the nomination;

* many nominations did not provide technical data or studies to substantiate
their statements that alternatives were not feasible in the specific
circumstances;

* many nominations did not provide scientific data comparing the
performance of MB and alternatives for the specific reason for the CUN,
such as degree of control of key target pest(s) and yields from MB and
leading alternatives;

* many did not provide evidence that trials (R and D) in the relevant region
had been conducted to evaluate relevant alternatives for the specified
critical use;

* many gave insufficient explanation and technical data to justify why
effective alternatives currently used in very similar
climates/soils/circumstances, including areas within which a CUN was
sought, could not be adopted in the particular case of the CUN;

* anumber of nominations did not review all relevant leading alternatives, in
particular, combined treatments;

* anumber provided no credible plan for development, registration and
adoption of alternatives;

« some nominations did not make it clear whether they had already
discounted amounts in the CUN to account for technical and regulatory
1ssues;

* many nominations stated that MB was used only for a fraction of the crop
area or commodity (e.g. 14%) but did not explain what alternatives were in
place in remaining cropping areas and why these were not feasible in the
area subject to the CUN.

Where possible, MBTOC used information available from its own expertise to
try to enable an evaluation of an incomplete CUN to be made.
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In some cases, for CUNs involving preplant use of MB, information contained
in related CUNs by other Parties was sometimes used to assist evaluations of
incomplete nominations.

Some of the problems given above were not resolved in supplementary
information provided by some Parties. Several Parties provided very
substantial revisions of their CUNs as supplementary information. Some
Parties also volunteered additional information although they had not been
specifically requested to do so.

MBTOC notes that some of the problems it encountered in making
evaluations would be resolved in future through closer adherence to the
suggested format of nomination set out in the Handbook on Critical Use
Nominations. As this was the first year of the CUE process, MBTOC realizes
that the Parties are still developing what is a new and complex system and that
substantial improvements in the level and quality of data submitted should
occur as the process becomes more familiar.

1.2.4  Consideration of alternatives

In evaluating the CUNs for soil treatments, MBTOC assumed that a
technically feasible alternative method to MB would need to provide sufficient
pest and weed control and continued production of the crop for which MB
was used. Furthermore, that the crop would be produced to existing market
standards.

For commodity and structural applications, it was assumed that the objectives
of the MB treatment, e.g. meeting infestation standards in finished product
from a mill, would be met by any process considered a technically feasible
alternative to MB.

Furthermore, MBTOC relied on the definition of alternatives to MB used in
its 2002 Assessment. This reads, in part:

Definition of an alternative

*  MBTOC defined 'alternatives' as those non-chemical or chemical
treatments and/or procedures that are technically feasible for controlling
pests, thus avoiding or replacing the use of MB. 'Existing alternatives' are
those in present or past use in some regions. 'Potential alternatives' are
those in the process of investigation or development.

«  MBTOC assumed that an alternative demonstrated in one region of the
world would be technically applicable in another unless there were
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obvious constraints to the contrary e.g., a very different climate or pest
complex.

MBTOC has recently been expanded to include expertise in agricultural
economics. However in the reevaluation of the CUNSs in this round, MBTOC
considered solely technical issues and did not make any economic judgements.
Where adequate data was available, the CUNs have already been analysed for
economic feasibility, as reported in the May 2003 TEAP Progress Report.
Where a Party stated that one or more alternatives were not available because
of economic considerations, this was accepted without comment. The meaning
of economic feasibility in the sense of Decision 1X/6 is still under
consideration

1.2.5 Period of nominations, MBTOC's response

18

Some nominations requested CUEs for more than one year. A number of
nominations received in 2003 to commence in year 2005 were for 2 years or
more, and some covered an indefinite period. The Handbook on Critical Use
Nominations for Methyl Bromide (May 2002) indicates that Parties may
apply for exemptions for more than one year. At its meeting in September
2003 MBTOC endorsed the conclusion reached previously by MBTOC and
TEAP that it could only recommend CUEs received in 2003 for one year
(2005).

In view of the evolving situation regarding the future availability of
alternatives, particularly relating to the registration and commercial
introduction of chemically based alternative processes, MBTOC believes that
it would not be appropriate to recommend exemptions for critical uses for a
period longer than 1 year. MBTOC found that many nominations for CUE
would not be necessary (i.e. feasible alternatives would be available) if some of
the new chemical products currently in process are registered and available
before 2005.

If the Parties were to consider approving nominations for more than one year,
it may be appropriate to review such CUEs annually in the light of updated
information from the nominating Party on the situation, inter alia regarding the
availability of alternatives, and it might be expected that a declining quantity of
MB would be nominated as MB alternatives are progressively adopted.

There are a number of technical and economic constraints on introduction of a
particular alternative to an existing use of MB. These include:
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»  costs and time to obtain necessary regulatory approvals
* costs and time for setting up of infrastructure to support the alternative

* time for information transfer, training and local experimentation to
optimise the alternative

»  costs of transition, such as purchase of new or different application
equipment

*  marketing plans of the suppliers of materials for the alternatives.

MBTOC notes that prolonged authorisations of MB would discourage further
development and introduction of these alternatives in cases where alternatives
have not yet achieved high penetration into the market or sufficient
commercial availability.

Timely implementation of technically and economically feasible alternatives in
non-Article 5(1) countries could result in additional technologies being
available to accelerate the phaseout in Article 5(1) countries. On the other
hand lack of early research for specific MB uses has delayed registration and
implementation of alternatives, and slowed MB phase-out in some non-Article
5(1) Parties. Continued use of MB in developed countries would result in
pressures to retain MB in Article 5(1) countries.

Some CUN s are for uses which some enterprises in Article 5(1) and some non-
Article 5(1) countries have already phased out. Unless the CUNSs are fully
justified on a technical basis, it could jeopardise MB phase-out efforts in both
Article 5(1) and non-Article 5(1) Parties. Furthermore it may diminish the
opportunities for non-Article 5(1) countries to learn from the technical
developments achieved in Article 5(1) countries.

Experience in Multilateral Fund projects has shown that very large numbers of
MB users can be trained per year, at least in Article 5(1) countries, and that
the installation and adoption of alternatives (even not-in-kind alternatives) can
occur rapidly when well-organized training and technology transfer programs
are implemented. In the first year of a project in Argentina, for example, about
3000 farmers were trained in the effective use of MB alternatives, alternative
systems were installed on these farms, and as a result the MB consumption in
this sector was reduced substantially.
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1.2.6  CUNs requested for registration contingencies

In a number of cases, Parties submitted CUNs on a ‘contingency’ basis in case
of possible non-availability of alternative treatments in 2005 and/or 2006.
These fall into the following categories:

* A specific chemical alternative is, at the time of the nomination, in the
process of being registered, but it is not possible to know if it will be
registered by 2005, and/or still requires testing under specific conditions,
and/or there is no guarantee that it will be commercially available by 2005;

» the alternative is in use at the time of the nomination but its
status/registration may be subject to review or there may be other
potential future regulatory constraints that, if adopted, might possibly
reduce the availability of that specific alternative.

MBTOC supports nominations in the former category (a) if no other
alternatives were available, but not the latter (b) if it were the sole grounds of
the nomination. It is normal for pesticides in general, including MB, to be
subject to reregistration reviews from time to time.

1.2.7  Suggested adjustments to nominated quantities.

20

Decision IX/6 states in part that ‘critical uses should be permitted only if: all
technically and economically feasible steps have been taken to minimise the
critical use and any associated emission of methyl bromide’. In its evaluations
therefore, MBTOC assessed CUNs where possible for appropriate MB
application rates, deployment of MB reduction technologies, such as use of
barriers films such as VIF to retain MB gas and achieve comparable
effectiveness at reduced dosages.

In the soils sector, some CUNSs involve the use of MB apparently with
polyethylene sheeting (tarping). This process is known to lead to high rates of
emission of MB in the absence of other measures such as deep injection. MB
use and emission rates can be reduced substantially through use of less
pervious tarping, such as VIF or equivalent sheets, allowing increased
retention of MB, extended effective exposure periods, and reduced MB
application rates compared with use of conventional sheeting.

In cases where information was clear, MBTOC has not recommended the
quantity of MB sought by the CUN, but instead suggested a reduced
allocation based on a reduced application rate of MB in conjunction with
chloropicrin, where such mixtures are registered for use on soils. Reductions
were not made if the Party provided a substantive argument otherwise.
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MBTOC considers the maximum application rate of 30 g/m? as effective in
most circumstances. In cases where the ‘hot gas’ method of application of
MB or MB/Pic (98:2) is the only feasible option (small scale use and some
protected cropping environments where access is not possible for injection
machinery) a maximum application rate of 60 g/m* was used to recalculate the
quantities required.

1.2.8 Multiplier factors

One Party added a small factor (x 1.0244) to its calculated requirements to
several of its CUNs to “to compensate for the compounding influence of using
the low end of the range for all input parameters in the calculation”. MBTOC
used the figures as provided by the nominating Party, including the multiplier
factor, in its analyses.

1.2.9 New or recently increased uses of MB

There was little consistency between CUNs with regard to treatment of
projected increases in crop area potentially requiring MB and for which a CUE
was sought. One Party specifically excluded any new areas from its
calculations while others increased their request to allow new production
areas. Again, MBTOC used the figures as provided by the nominating Party in
its analyses.

1.2.10 Plans to develop, register and deploy alternatives

To qualify for a CUE, Decision XI/6 in part states that Parties must
demonstrate that “...an appropriate effort is being made to evaluate,
commercialise and secure national regulatory approval of alternatives and
substitutes, taking into consideration the circumstances of the particular
nomination.... ” and “...must demonstrate that research programmes are in
place to develop and deploy alternatives and substitutes ...”

MBTOC’s review of the nominations showed that some research had
commenced only in the past 2-3 years even though MB has been a controlled
substance since 1992. In addition there were very few plans presented that
indicated a path for the phase out of MB and the introduction of alternatives,
a requirement for a critical use in Decision [X/6 para.l (b, iii). Many
nominations did, however, document the lengthy time period required for
registration of new chemicals and the uncertainty that certain chemicals may
not ultimately be registered despite evidence of efficacy. Several CUNs
contained information that showed the transition away from MB had not
started sufficiently early to achieve orderly change to the alternative(s) to meet
the 2005 phaseout schedule under the Protocol.
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In many nominations, present plans to identify alternatives were often not
adequate and future plans to phase out MB were not stated. In view of the
variation in standard of the nominations in this round MBTOC was unable to
use this criterion to not recommend a nomination and this clause was not taken
into account when MBTOC evaluated CUNs.

1.2.11 Registration and regulatory restrictions

MBTOC recognised that registration and local regulations can be constraints
on the availability of particular chemical alternatives to the end user, in the
sense of Decision IX/6, and are thus grounds for recommending a CUE if no
other suitable alternatives are available.

Typically, in the case of chemicals, alternatives (and MB) must be registered
(i.e. approved for use as pesticides) in the relevant country, often for a
particular use. Registration status of chemical alternatives varies from country
to country, although some alternatives are widely registered. The differing
registration status of two specific key chemical alternatives,1,3-
dichloropropene (1,3-D) and chloropicrin (Pic), accounts for some of the
variation in MBTOC’s evaluations in similar uses of MB between Parties.

In certain countries or states, regulatory restrictions such as buffer zones or
township caps apply to some chemical fumigants. In cases where buffer
zones are the same size for both MB and alternatives, the buffer zones are not
relevant to the consideration of CUEs. However, in a few cases where buffer
zones are larger for an alternative fumigant than for MB, MBTOC considers
this to be a justified and necessary reason for allowing use of MB, provided
that no other effective alternatives can be used in this situation. The same
reasoning applies to township caps.

1.3 Outcome of review of CUNs

22

MBTOC evaluated the CUNs submitted in 2003 based on the original
application and, in some cases, with further correspondence and
supplementary information submitted after the application deadlines as
authorized initially by the OEWG.

MBTOC evaluations of soil (preplant) CUNs and postharvest (commodities,
structures and objects) are given in Annexes I and II respectively.

MBTOC classified nominations into four categories based on criteria of

technical and economic feasibility as instructed by Parties and elaborated in
the CUE handbook:
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- ‘recommended’ - information contained in the nomination or available to
MBTOC (and consistent with the MBTOC Assessment reports)
documents that the nominated use satisfies the criteria of ‘critical’ within
the context of Decision I1X/6.

- ‘noted’ - information contained in the nomination or available to MBTOC
that , in general, indicated that alternatives have been identified for the
nominated use, but the nominating Party stated there were constraints that
precluded their use and/or provided that specific reasons why methyl
bromide was critical for the particular use. This category includes methyl
bromide uses with acknowledged alternatives that were considered by the
nominating Party to be not economically feasible.

- ‘unable to recommend’ - MBTOC determined that there are technically
and economically feasible alternatives available to the user for the
nominated use.

- ‘unable to evaluate’ - information contained in the nomination or available
to MBTOC was insufficient to evaluate the nomination according to the
criteria of Decision IX/6.

The category of ‘noted’ was specifically created by MBTOC for the guidance
of the Parties in situations where MBTOC was unable to verify statements in
particular CUNSs that the alternatives known to MBTOC were not applicable
in the particular circumstances of the nomination. This is discussed further
below (Section 2)

As a result of the MBTOC review, the evaluation of a substantial number of
the CUNSs reported in the May 2003 TEAP Progress Report was changed
from ‘recommended’ to ‘noted’. The original ‘recommended’ evaluations
sometimes included various qualifications. Changes were made not only to
CUNs for which supplementary information was sought or volunteered, but
also for some for which no further information was requested. These changes
were made to improve consistency between evaluations.

On a few occasions MBTOC has suggested quantities of MB for 2005
different from that nominated. Grounds used for these changes are given in
Section 1.2.7 and in detail after the relevant CUNs in Annexes I and II.

2 Issues arising in the review of CUNs

The review of CUNs was a cumbersome process this year for three reasons.
Firstly, many CUNs when first submitted did not contain sufficient technical
data for MBTOC to be able to evaluate the nomination in the context of
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Decision IX/6, particularly that relating to why the use was critical. MBTOC
anticipates that this process will become smoother as the collective experience
in this area grows. Secondly, the sheer volume and lack of uniform format of
CUN:s left the MBTOC somewhat understaffed to take on the sizable
administrative task at hand. Furthermore, the MBTOC was not sufficiently
equipped in terms of people and time to gather sufficient data to fill in the
gaps in CUNs submitted by the Parties. For some essential use nominations,
TOC members have been able to hold detailed discussions with nominating
Parties, sometimes including site visits, to clarify why the use was essential.
Lastly, the guidance from the Parties to the MBTOC on what constitutes a
critical use is somewhat broad, most notably language in Decision IX/6 that
alternatives are suitable to the “circumstances of the nomination”. This
language suggests that the rebuttable presumption or standard is that an
alternative is considered not feasible if the MBTOC could establish
otherwise.

On analysing the results of scientific comparative studies, it became clear that
Parties had not provided sufficient information in many CUNs to allow
MBTOC to judge the specific circumstances of the nomination in the light of
Decision [X/6. This led to substantial discussion within MBTOC. To allow
evaluations to proceed, MBTOC cochairs noted that MBTOC was generally
obliged to accept at face value the statements made in a CUN in the absence of
specific scientific data to the contrary - in other words in this first year for the
purposes of the MBTOC evaluation that the rebuttable presumption lay with
the nominating country. Some MBTOC members expressed strong concern at
this approach because they felt that MBTOC would not be able to base its
recommendations on a transparent technical assessment, and some contended
that it would be in effect recommending the nominations put forward by
Parties without adequate background, thus reflecting badly on MBTOC’s
credibility. These members expressed strong concern that the term
‘recommendation’ was not appropriate to describe MBTOC’s evaluations
where MBTOC was unable to make a proper technical assessment due to lack
of sufficient technical data/details in the CUNs. Some members of MBTOC
contended that in the absence of specific technical data it would be impossible
for MBTOC to recommend a nomination on a technical basis, and that
gathering data to confirm or deny the necessary data was the responsibility of
MBTOC. The MBTOC remained split in terms of how to approach this
issue. However, in recognition that this is the first year, MBTOC cochairs
took an approach that deferred to the information as presented in the
nominations and the Party’s technical expertise in their crops or
circumstances.
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The outcome was that MBTOC accepted the information presented in the
CUNs where it was unable to confirm or reject this on other grounds, but used
the ‘noted’ category of evaluation to indicate this lack of data available to
MBTOC relating to the specific nature of the CUN.
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