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3. NOTES ON OIL SPILL CONTINGENCY PLANNING IN INDONESIA

Marine pollution can be caused by oil and non-0il substances. Different pollutants require
different patterns of action against the pollution. Multi-disciplinary and cross-sectoral
operations are usually needed. This calls for the involvement of various institutions which
should have an integrated system and be constantly on alert. ‘

Flrstly. pollution may occur due to routine activities. Secondly, it may occur as a result
of an accident. In the first case, a routine action should be performed in order to protect the
area against pollution. The second case requires emergency action under an Emergency National
System to Protect / inst Marine Pollution (Sisnas POPL = Sistem National Penanggulangan Darurat
Pencemarzn Laut).

The implementation of the operational mechanism of "Sisnas PDPL" is based on the utilization
of existing institutions. There are 2 aspects of action:

(1) Physical prevention where the operation is co-ordinated by the Department of
Transportation, the Directorate General of Sea Transport, and the Head of the Reglonal Office of
Sea Transport which is responsible for the field activities;

(2) Protection from the negative impact of the pollution and rehabilitation measures.

The ultimate co-ordination of the actl\ntles is by the State Minister of Population and
Environment.

Action against marine pollution can be carried out both at the national and regional
Jevels. This will depend on the ability of the regional officer. In every operation, experts in
the field of ecology participate in measuring the extent of waste distribution and its impact on
the environment.

For practical purposes, a distinction is made between the open sea and the coastal area.
The vulnerability of a coastal area is indicated by the Index of Environmental Sensitivity which
is determined through an ecological approach. The lowest index number is 1 (one) which indicates
that the area concerned is an ecosystem with the hlghest tolerance towards an oil spill and the
highest potential rate of recovery. The highest index number is 8 (eight) which indicates a
sensitive ecosystem, with the lowest tolerance towards an o0il spill and the lowest potential rate
of recovery. This is admittedly a general categorization. The Indonesian goverament uses the
Index of Environmental Sensitivity to estimate the level of activity needed to overcome an oil
spill.

From the middle of the seventies the development of national and international contingency
plans has accelerated considerably both with regard to effective execution and the development of
new combating techniques. However, the proper tool for deciding on reasonable combat measures was
still not utilized.

"This tool-risk analysis is being used today to a large extent and forms the basis for
re-evaluation of the various contingency plans. It should also form the basis of all future
contingency arrangements dealing with pollution of the sea by 0il and other harmful substances as
it has proven to be extremely effective both for decision-making and training. It involves
determining or predicting the frequency of incidents, the characterization of incidents, the
evaluation of ecotoxicological effects and effects on amenities, and the effectiveness of
emergency measures. More detailed techniques exist, for example, for:

- predicting the frequency of accidents, using shipping loss statistics and various
mathematical models;
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- analyzing the effect of various navigational improvements on risk;

- predicting the spread and dispersion of oil and chemicals in and on the water;
- predicting ecotoxicological effects and ecological costs of losses; and

- calculating a probability spectrum of loss rates.

The risk analysis will thus enable the responsible authority to:

- identify sources of pollution;

- estimate frequency and sizes of releases;

- identify sensitive areas;

- estimate the probability that the pollution reaches a given target; and
~ assess damage.

The outcome will then form the basis for the re-evaluation of proposals for a contingency
plan including administrative framework, procedures, spill control strategies, location of spill
bases, and type and amount of clean-up equipment.

Realizing that exercises can never simulate the experience of a real inéident. it must,
however, be stressed that they form a very important part of every contingency arrangement, both
nationally and internationally, to keep the various components of the plans in a high degree of
readiness.

4. CONCLUSION

Although several efforts are being made to combat and control oil spills, there is still
limited capability in the East Asian Seas region to handle them. Therefore, a considerable number
of activities will be undertaken, including the formulation of an INDONESIAN OIL SPILL CONTIGENCY

PLAN, to meet requirements for oil spill control and clean-up in the region.
It is also recommended that all the governments and national agencies in the region should:
- develop national and, where appropriate, regional oil spill response plans;

- establish strong liaisons with local industry and international industrial organizations
in evolving oil spill response measures as necessary additions to existing systems; and

- draw upon, as appropriate, expertise and technical advise from ASEAN, UNEP, IMO and other
relevant international organizations in developing oil spill contingency plans and preventing
marine pollution.

It can therefore be seen that, with its ASEAN partners and other international agencies,
Indonesia is seeking to promote effective regional- co-operation in environmental management and

protection.
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TRANSNATIONAL POLLUTION AND ITS LEGAL ARRANGEMENT
IN SOUTHEAST ASIA

St. Munadjat Danusaputro
28, Jalan Diponegoro
Jakarta, Indonesia

ABSTRACT

As reported by the ASEAMS to the Second Meeting of Experts on the East Asian Seas Action
plan in 1987 at Bangkok, one of the most serious problems besetting the MARINE ENVIRONMENT OF
SOUTHEAST ASIA is pollution (sewage, industrial, and oil). “Pollution originating in one country
and affecting another country's. environment through natural media® is called “TRANSNATIONAL
POLLUTION" (TNP). Other people prefer to call it "TRANSFRONTIER POLLUTION" (TFP) with a slight
difference.

After the grounding of the Japanese supertanker “SHOWA MARU® on January 6, 1975 before the
harbour of Singapore, we have learned so much in controlling and abating MARINE POLLUTION through
REGIONAL ARRANGEMENTS. Through the “TRIPARTITE ARRANGEMENT® between the three border states of
the STRAITS OF MALACCA (Indonesia, Malaysia, and Singapore) which has been endorsed by the General
Assembly of the Inter—Governmental Maritime Organization (now International Maritime Organization)
through Resolution A. 375 (X) of November 14, 1977, we have developed an efficient mechanism to
control and combat marine pollution. This involves establishing integrated and co-ordinated
TECHNICAL, SCIENTIFIC AND RESEARCH, AND LEGAL AND ADMINISTRATIVE arrangements. The technical
arrangement has been further developed into our present CONTINGENCY PLAN for the Straits of
Malacca.

In addition, the ASEAN Council on Petroleum (ASCOPE) has established in 1980 the ASCOPE
Plan for the Control and Mitigation of Marine Pollution (APCMMP) which focuses on the prevention
and abatement of marine pollution originating from offshore platform refineries close to the
coast, and from other production facilities. Almost at the same time discussions have been held
leading to the establishment of a Sub-regional Centre for Shipping Pollution Countermeasures at
Davao for the Sulawesi Sea Area, which was later on more commonly known as the: *OIL SPILL
COUNTER-MEASURES IN THE LOMBOK/MACASSAR STRAITS AND SULAWESI SEA".

Before the establishment of the abovementioned arrangements, a REGIONAL ENVIRONMENTAL GROUP
was formed in 1973, known as the "ASEAN Marine Pollution Experts Group® (AMPEG), which established
in 1975 an ASEAN Contingency plan (ASEAN CONPLAN). But it has been reported by Coutrier (1988)
that CONPLAN “has been dormant for some time®.

By studying the abovementioned pollution arrangements, it has been observed that all our
efforts and attention have been restricted up to now to the control and abatement of pollution
caused by navigational hazards and especially oil exploitation. For all other kinds of pollution
the required arrangements are still lacking.

Taking into consideration the MANILA DECLARATION ON ENVIRONMENT of April 30, 1981, the
ASEAN-member Countries have already proclaimed their political will to strengthen “REGIONAL
CO-OPERATION AND COLLABORATION IN THE FIELD OF ENVIRONMENT® by adopting the objective: "To ensure
the protection of the ASEAN environment and the sustainability of its natural resources so that it
can sustain continued development with the aim of eradicating poverty and attalmng the highest
possible quality of life for the people of the ASEAN countries”.
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Knowing the situation and condition of the CONPLAN at present, and realizing the limited
scope of purpose and operation of the existing arrangements in_ the control and abatement of
pollution in the ASEAN environment, would it not be an excellent occasion to invite the ASEAMS to
consider the above proclaimed objective of the MANILA DECLARATION - 1981 and initiate the study of
its realization? It would really be an honoured attitude and devotion of the ASEAMS if after the
adoption of its Charter on February 6, 1989, it might be willing to inaugurate its PROGRAMME OF
ACTION with the study on the problems and their solutions, among others by re-activating the
CONPLAN and developing more effectively its arrangements regarding the technical and scientific
research as well as the legal-administrative aspects. Special attention should be devoted to
developing an awareness and insight concerning the problem of protecting and preserving the ASEAN
ENVIRONMENT against all kinds of pollution, including TRANSNATIONAL POLLUTION both in its
unidirectional as well as in its reciprocal aspects.

1. INTRODUCTION

Perhaps no marine region in the world presents more diverse problems of environmental
management than the East Asian Seas. Gulfs and peninsulas, sluggish estuaries coupled with
teeming and narrow straits, indented land masses and clusters of islands large and small, all
contribute to a physical configuration of unequalled complexity. Peopled by teeming populations
with widely varying cultures, ideologies, and socio-economic systems, this East Asian Seas region
offers a formidable challenge to resource diplomacy and the making of envirommental policy. Few
would deny that the “EAST ASIAN SEAS PROGRAMME® is the most audacious of designations under the
“Regional Seas Programme® of the United Nations Environment Programme (UNEP).

To reduce the problem to manageable size, it was recommended at an early stage that the
region should be divided into a number of "sub-regions*, such as: (i) the Bay of Bengal; (ii) the
Straits of Malacca; (iii) the Gulf of Thailand; (iv) the South China Sea; (v) the Sea of Japan;
(vi) the Yellow Sea; (vii) the East China Sea; and (viii) the Eastern Archipelago, as has been
attempted at the Penang Workshop in 1976. But it seemed that even with such a division, the
region still proved to be very complicated.

For these reasons one shifted to the idea of developing a single “sub-regional seas
programme* covering: (i) The South China Sea; and (ii) the adjacent waters, known as “the
Southeast Asian Sub-regional Seas Programme®. As in other Regional Seas Programmes, for the East
Asian Seas a special ‘interest has been taken in combating the dangers of o0il pollution in general
as well as the special threat to the fragile mangrove ecosystems of the region. As early as April
1976, at the Penang Workshop, oil pollution was identified as a first priority concern,
particularly in the "ship-congested area of the Straits of Malacca and Singapore* (Danusaputro and
Kusumaatmadja 1978). '

2. THE ASEAN SUB-REGIONAL SEAS PROGRAMME

In March 1979 UNEP formulated its first draft Action Plan for the Southeast Asian region
(UNEP 1980). The document stated that:

“The Southeast Asian Region has been recognized by the Governing Council of the United
Nations Environment Programme (UNEP) as a “concentration area® in which UNEP, in close
collaboration with the relevant components of the United Nations system, will attempt to
fulfill a catalytic role in assisting the developing States of the Southeast Asian Region
to formulate and implement, in a consistent manner, a commonly agreed upon Action Plan.*

But even Southeast Asia proved too large and complex a "sub-region* to deal with.
Accordingly the scope of the draft Action Plan had been further reduced, at least for “the purpose
of the initial stages of the Action Plan", to the marine environment and coastal areas of the
countries of the Association of Southeast Asian Nations (ASEAN). Recognizing the sensitivity of
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political and juridical issues with respect to the seas in the region concerned, the drafters of
the first Action Plan were careful to add:

“The geographic limitation of the marine environment and coastal areas to be considered as
part of the region will be identified by the Governments concerned on an ad hoc basis
depending on the type of activities to be carried out as part of the Action Plan.”

More optimistically, the draft concluded:

“Further extension of the region to comprise the marine environment and the coastal areas
of all the States bordering the entire South China Sea is considered desirable.*”

As we have seen, the above mentioned ASEAN countries constitute but a part of Southeast
Asia, bordering the South China Sea. Politically, it will not be very easy to extend the Action
Plan to the other countries for conservation or other eavironmental purposes.

3. ‘POLLUTION PROBLEMS

One of the initial activities of ASEAMS was to undertake an inventory of the most serious
problems besetting the marine environment of Southeast Asia based on consultations with the

region's scientists. The perceived problems are presented as follows in their probable order of
severity (using a scale of 1 = Most severe, to 7 = Least severe) (UNEP 1987):

PROBLEM IMMEDIATE SHORT-TERM LONG-TERM

Destruction of support 1 1 1
ecosystems, specifically
coral reefs and mangroves

Sewage POLLUTION 2 3* 3
Industrial POLLUTION 3 - 2 2
0i1 POLLUTION 4 S -
Fisheries over—exploitation s - -
Siltation and sedimentation 6 3x S
Coastal erosion ; 6 6
Coastal area development - 1 7
Rise in sea level and - - .}

other natural hazards

*Tied for third rank.
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Pollution ranks among the serious problems besetting the marine environment of Southeast
Asia. “POLLUTION® is usually defined as: "The entry or introduction of living organisms, matter,
energy and/or other components into the environment, and/or change in the environmental system due
to man's activities or natural processes resulting in the decline of the environmental quality to
such a level which causes the environment to function insufficiently or to lose its proper
function.*”

4. THE PROTOCOL CONCERNING CO-OPERATION IN COMBATING POLLUTION

At the Baguio Meeting of Experts on 17-21 June 1980 (UNEP 1980), a draft Protocol concerning
co-operation in combating POLLUTION in the East Asian Seas region which was prepared by the
Inter—Governmental Maritime Consultative Organization ("IMCO"; now the International Maritime
Organization, "IMO") was submitted. The draft Protocol dealt with pollution by 0il and other
harmful substances in cases of emergency, 1/ a subject which had been discussed already very
intensively by the ASEAN Experts on the proposed CONTINGENCY PLAN. 2/ The Meeting of Experts was
of the opinion that the planned IMCO (=IMO)/UNEP international workshop in the Philippines which
would study the PREVENTION, ABATEMENT AND COMBATING of pollution from ships in the East Asian
waters should consider the feasibility of developing an INDEPENDENT REGIONAL ARRANGEMENT ANO
AGREEMENT that would address the issues related to co-operation in cases of pollution emergency,
taking into consideration the existing ASEAN Contingency Plan. 3/

¥/ The first serious oil pollution incident in ASEAN waters was the spilling of 3,600 tons
of crude 0i) into the Straits of Malacca and Singapore by the Japanese tanker *SHOWA MARU" in
January 1975. The next two relatively minor spills were: (i) In August 1976 a Philippine tanker
“DIEGO SILANG* collided with another vessel in the Straits of Malacca and spilled about 6,000
gallons of Kuwait oil; (ii) A larger spillage of 590,000 gallons resulted from an earlier
collision in the Gulf of Thailand in April 1974, when a coastal vessel “VISA HAKIT", loaded with
fuel o0il, was hit by a freighter.

2/ The terms of reference of the ASEAN Expert Group Meeting on Marine Pollution are:

(a) To lay down the fundamental obligations of the ASEAN member countries to preserve the
marine environment through the implementation of appropriate anti-pollution measures, taking into
account international conventions;

(b) To consider further national, regional or international measures for the discharge of
the fundamental obligation;

(c) To recommend broad principles for dealing with certain regional or international
questions relating to jurisdiction, compensation for damage and settlement of disputes, and also
technical assistance schemes; and

(d) To conduct fact-finding activities in the ASEAN region concerning marine pollution.

3/ The Contingency Plan provides for:

(a) An effective reporting system to alert the member countries in case of a major oil
spill;

(b) A programme of identification and exchange of information on existing anti-pollution
operational capabilities within member countries; and

(c) A system of providing assistance to a member country in the event of a large o0il spill
which it alone cannot cope with, and/or which threatens a neighbouring country.

Cf. with Proposed ASEAN Sub-Regional Environment Programme (ASEP) 1977.
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5. OIL POLLUTION CONTROL MEASURES

Following the grounding of the “TORREY CANYON®" at Seven Stones Reef, UK in 1967, concern was
expressed over the possibility of a similar incident occurring in the important Straits of
Malacca. In early 1970, the three coastal states bordering the Straits of Malacca, Indonesia,
Malaysia and Singapore, took measures to improve navigation through the Straits. On November 16,
1971, these states issued a Joint Statement declaring that “"the safety of navigation in_the
Straits of Malacca and Singapore is the responsibility of the three Coastal States”. A *Traffic
Separation Scheme" (TSS) was organized to ensure safety of navigation through the Straits.

Following the grounding of the Japanese super-tanker “SHOWA MARU* at Buffalo Rocks on
January 6, 1975, the Foreign Ministers of Indonesia, Malaysia and Singapore signed on February 24,
1977:

(i) An AGREEMENT on Safety of Navigation in the Straits of Malacca and Singapore;
(31) A JOINY STATEMENT on Safety of Navigation in the Straits of Malacca and Singapore; and

(117) GUIDELINES for Senior Officials and Technical Experts on Safety of Navigation in the
Straits of Malacca and Singapore.

A routing system was compiled and forwarded as a proposal to the IMCO. By mid-1980 all provisions
had been settled and the results were reported to the 43rd Meeting of the MSC (Maritime Safety
Commission) of the IMCO which declared that the routing system for the Straits of Malacca and
Singapore should be implemented as of May 1, 1981 at 00.01 GMT.

In view of the potential threat of a major or disastrous oil spill from vessels larger than
200,000 dwt. (VLCC = Very Large Crude Carriers) in the Straits of Malacca and Singapore and the
Straits of lLombok and Macassar, several CONTINGENCY PLANS were established for the area. They are
usually grouped into National and Regional Contingency Plans.

"National Contingency Plans® (NCP's) have been designed for the three states, Indonesia,
Malaysia, and Singapore, particularly to co-ordinate local pollution response for coastal zone
waters and shores. Regional co-operative efforts in navigational safety and marine pollution were
initiated in 1971 by the establishment of the COUNCIL ON SAFETY OF NAVIGATION AND CONTROL OF
MARINE POLLUTION in the Straits of Malacca and Singapore, 2lso called "The Tripartite Committee”
(=Indonesia, Malaysia, and Singapore). This group was later developed to become "The Malacca
Straits Council® which was responsible for the management of the “Malacca Straits Revolving Fund*®.

In 1973 a “"Regional Environmental Group® was formed in Manila, called the "ASEAN Marine
Pollution Experts Group® (AMPEG), which established in 1975 the “ASEAN Contingency Plan™ (ASEAN
CONPLAN). The latter has the purpose to control and mitigate marine pollution in the ASEAN
region. It is envisioned that this "ASEAN CONPLAN®" will:

(i) Institute prompt measures for control of oil pollution;
(i) Mitigate associated environmental effects;
(iii) Co-ordinate and integrate the action and efforts of the member countries in combating
the said discharge of oil; and
(iv) Provide information on operational anti-pollution facilities and equipment so as to
facilitate response operation.

Ten years after its inception in 1985, experience has shown that the ASEAN CONPLAN is too
ambitious to be fully successful. It has been reported that, in practice, the ASEAN CONPLAN has
in fact been dormant for some time.

This, among others, was the reason why the members of ASCOPE (ASEAN Council on Petroleum)
agreed to establish the “ASCOPE Plan. for the Control and Mitigation of Marine Pollution”

(APCMMP). In ASCOPE the members of the ASEAN countries are represented by their respective
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Petroleum Authorities or National 0il Companies, e.g., PERTAMINA for Indonesia, PETRONAS for
Malaysia, PNOC for the Philippines, SNOC for Singapore, and PTT for Thailand. To avoid
duplication with other regimes or institutions, the APCMMP focused on the prevention and abatement
of marine pollution originating from offshore platform refineries close to the coast and other
production facilities.

Meanwhile, efforts are being made to simplify regional oil spill contingency planning.
Some of the major international oil companies have studied the capabilities of oil spill response
in the region. They concluded that no single country would be able to abate a major oil spill of,
say 10,000 tons, be it from a leaking tanker or an offshore blowout. For this reason, five major
oil companies, BP, CALTEX, ESSO, MOBIL, and SHELL, established in 1985 the "TARC capability
system" with the objective to stockpile enough equipment to augment the capability of the area in
the event of a major oil spill. The "TARC system™ is based upon 3-levels/tiers of response based
on the size of the oil spill.

The Straits of Malacca and Singapore are perceived as the primary area of interest for
TARC. The TARC equipment can be mobilized from its base in Singapore beyond the primary area,
provided it is available and can be returned to the base within 24 hours. The most significant
feature of the TARC system is its mobility, including air transportation of the equipment to the
pollution site, and equipment for aerial spraying of dispersants over oil slicks. Preliminary
permits have to be obtained from the respective countries before entering their air space.

A sub-regional arrangement involving a centre for shipping pollution countermeasures was
established at Davao, the Philippines in 1980 after Indonesia, Malaysia and the Philippines agreed
to accept a UNDP project known as the Project for Strengthening of the Network for 0il1 Spill
Countermeasures in the Lombok/Macassar Straits and Sulawesi Sea. Later on, consensus was also
reached among the member countries for the operation of the Sulawesi Sea 0il Spill Network, which
is to -be incorporated into the National Contingency Plans of the three member countries and within
the ASEAN Contingency Plan (Coutrier 1988).

6. TRANSNATIONAL POLLUTION PROSLEM
6.1 Nature of transnational pollution

Based upon the definition of "pollution* stated above, such a process may affect not only
the domestic environment, but may even transcend national frontiers. "Pollution originating in
one country and affecting another country's environment through natural media® is called
“transfrontier pollution.*”

Transfrontier pollution creates “transnmational environmental problems* which need
transnational arrangements leading to the creation of agreements which are usually formulated into
legal stipulations affecting the birth of "transpational pollution law". In fact, the above
stated definition concerning "Transfrontier Pollution” does not encompass all cases of exported
pollution, since pollution can also be exported by MOVEMENT OF GOODS AND SERVICES.

Moreover, transfrontier pollution may be (i) unidirectional and (ii) reciprocal.
"Unidirectional transfrontier pollution" occurs when one country pollutes other countries.
“Reciprocal transfrontier pollution" is developed when the countries mentioned above pollute each
other. Cases of reciprocal transfrontier pollution can be considered conceptually as the "sum of
two cases of unidirectional transfrontier pollution occurring simultaneously.*

In this connection, it may be accepted that if a general solution and agreement to
unidirectional transfrontier pollution problems could be found, all problems of transfrontier
pollution could in principle be solved. This might be the desired basis for “transnational
arrangements" and “transnational agreements" concerning the prevention and combat of transfrontier
pollution.





































